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Senate
EXECUTIVE SESSION 

The PRESIDING OFFICER (Mr. 
CHAMBLISS). The Senator from Iowa. 

Mr. GRASSLEY. Mr. President, I 
yield myself such time as I might con-
sume. 

Mr. WARNER. Mr. President, par-
liamentary inquiry: Can the distin-
guished Senator from Iowa—we were 
told to come here at certain times, and 
if he were to take as much as he wish-
es, that would preclude any other Sen-
ator speaking in the time period. 

Mr. GRASSLEY. I yield to the Sen-
ator whatever time he needs. 

Mr. WARNER. I withdraw my par-
liamentary inquiry. 

Mr. GRASSLEY. I yield the Senator 
whatever time he wants. 

Mr. WARNER. I will sit down. The 
Senator may go ahead. 

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I rise 
today to discuss the Democrats’ fili-
buster of President Bush’s judicial 
nominees. The Senate Democrats still 
think it is Halloween and are trying to 
spook us into believing that President 
Bush has nominated a bunch of extrem-
ist individuals that cannot be good 
judges. The Democrats are claiming 
that these nominees are ‘‘outside of the 
mainstream’’. The truth is that these 
individuals will not implement a lib-
eral agenda on the bench. The truth is 
that these individuals will follow the 
law, rather than bend to the will of the 

political left. But these inside the Belt-
way, left wing groups have gotten the 
Democrats to do their bidding. They 
have hijacked the judicial confirma-
tion process in an unprecedented fili-
buster of judicial nominees, and they 
are denying these good men and women 
an up or down vote. Federal judicial 
seats will remain unfilled, and liti-
gants seeking justice from those courts 
can expect further delays. 

The reality is that the Constitution 
of the United States gives the Presi-
dent the power to appoint individuals 
to seats on the Federal judiciary. The 
Constitution gives the Senate the re-
sponsibility to advise the President in 
this process. And the Constitution re-
quires the Senate, by a simple majority
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vote, to give its consent to the Presi-
dent’s choices for Federal judgeships, 
or to withhold that consent. But 
through an unjust abuse of the fili-
buster, a minority of Senators is pre-
venting the majority of the Senate 
from taking an up or down vote on 
President Bush’s judicial nominee. 
That is not right. 

I have always been of the position 
that judicial nominees should be care-
fully scrutinized by the Judiciary Com-
mittee because they are life-time ap-
pointments. It is my opinion that judi-
cial nominees should have intellect, ex-
perience, character and integrity. They 
should also have the right judgment 
and temperament for the job. But most 
importantly, they should understand 
their role on the bench, which is to in-
terpret the law and to follow the law, 
not to make the law and legislate from 
the bench. That is the most important 
credential in my book. And I take that 
job of looking at judicial nominees 
very seriously. 

However, once the Senate Judiciary 
Committee has had the opportunity to 
review these candidates and to approve 
them, these individuals should get an 
up or down vote by the full Senate. 
This is the right process. This is a fair 
process. During my tenure with the 
United States Senate, I haven’t always 
agreed with a sitting President’s 
choices for the Federal bench. I have 
voted against a number of judicial 
nominees because I didn’t believe they 
were qualified to be a judge, or because 
I didn’t believe that a seat needed to be 
filled. But I have never filibustered a 
judicial nominee. 

But that is just what is happening 
right now. We are seeing the unprece-
dented use of the filibuster rule to stop 
judicial nominees from being con-
firmed. An exceptional group of men 
and women are being used for political 
gain by this minority group of Sen-
ators. The nominees that the Senate is 
considering right now, Janice Rogers 
Brown, Carolyn Kuhl, and Priscilla 
Owen, as well as Bill Pryor and Charles 
Pickering, two nominees that have 
been filibustered, they all are distin-
guished individuals that deserve an up 
or down vote. They all deserve to be 
confirmed.

Let me say a few words about the 
men and woman that are being filibus-
tered. These men and women are being 
characterized as outside of the main-
stream, extremist people. They are 
being characterized as ‘‘bad judges’’ 
that have to be stopped. Nothing is fur-
ther than the truth. The reality is that 
some left-wing interest groups are 
skewering these nominees’ reputations 
with baseless allegations because they 
don’t have a liberal ideology. And the 
Senate Democrats are more than happy 
to do the bidding of these racial out-
side groups. And our nation will suffer 
dearly for it. 

Priscilla Owen is currently a judge 
on the Texas Supreme Court. She was 
unanimously rated well qualified by 
the ABA and enjoys a steller reputa-
tion in her home state. She’s been re-
peatedly reelected to the Texas Su-

preme Court by wide margins and has 
served that court admirably. Judge 
Owen enjoys the support of her two 
home state Senators and has been en-
dorsed over and over again by elected 
officials, fellow jurists, and attorneys 
alike. 

Janice Rogers Brown, the daughter of 
a share cropper who attended seg-
regated schools, put herself through 
California State University and even-
tually law school at UCLA. She did all 
this while raising two children as a sin-
gle mother. She served her state in a 
variety of legal roles, including Deputy 
Attorney General and then later as a 
legal affairs secretary to the Governor. 
Judge Brown has served on the Cali-
fornia Supreme Court since 1996. 

Carolyn Kuhl has been a judge on the 
Los Angeles County Superior Court 
since 1995. She served in a variety of 
positions in the Justice Department, 
and then was a partner at a prominent 
Los Angeles law firm. Judge Kurl re-
ceived a well qualified rating by the 
ABA, and enjoys bipartisan support. 

Three other highly respectable nomi-
nees have already been filibustered. 
Bill Pryor has earned the reputation as 
one of the most experienced states at-
torneys general in the country. He 
graduated from law school magna cum 
laude, and clerked for Fifth Circuit 
Judge Wisdom. We have seen that he 
enforces the law regardless of his per-
sonal convictions. General Pryor also 
has overwhelming support from across 
the political spectrum. 

Judge Charles Pickering has been a 
lawyer and county prosecutor, and has 
served as a distinguished federal dis-
trict court judge for the past 11 years. 
He received the ABA’s highest rating, 
‘‘well qualified.’’ He stood up against 
the Ku Klux Klan, and has been a lead-
er for equal rights, integration and in-
clusion in his community. The people 
that know Judge Pickering best sup-
port him without hesitation. 

Finally we have Miguel Estrada, who 
was nominated to the D.C. Circuit 
Court of Appeals. He become so frus-
trated with the process that he with-
drew his nomination after waiting over 
2 years for an up of down vote. Yet he 
is the true American inspiration story. 
Born in Honduras, he came to America 
as a young boy and through determina-
tion and hard work, elevated to the top 
echelons of the law profession. He was 
an Assistant Solicitor General of the 
United States in the Clinton Adminis-
tration, and was a partner in a promi-
nent law firm. Mr. Estrada received the 
highest rating from the American Bar 
Association, and is well respected by 
colleagues and friends alike. 

It is a real shame that this fine man 
felt he had to withdraw his nomination 
from consideration because of the gue-
rilla smear tactics of the far left and 
because of the guerilla smear tactics of 
the far left and because of the Demo-
crats’ unprecedented filibuster tactic. 
And it is a real shame that these other 
fine men and women, and their fami-
lies, have to go through this same mis-
erable saga. As I think about these 
nominees with their stellar reputa-

tions, outstanding intellects, and their 
compelling life stories, it saddens me 
to know that the Democrats have been 
so ready and willing to stomp all over 
their good names and to deny the 
American people quality jurists—all 
this in the name of carrying the sword 
for special left wing interest groups. 

I have served in this body for many 
years. And I have seen the filibuster 
used to leverage a better bargaining 
position on legislative matters. But it 
hasn’t been used to block a judicial 
nominee, and especially not where that 
nominee enjoys majority support by 
the Senate. This is the first time in 
history that the filibuster has been 
used to prevent a judicial confirma-
tion, even though my colleagues on the 
other aisle say that isn’t the case. It is 
wrong and probably unconstitional. It 
is an abuse of the process. The Senate 
is supposed to provide advice and con-
sent. The Democrats are denying the 
rest of the Senate our responsibility 
under the Constitution to give our con-
sent—or even to withhold our consent. 
It is a terrible disgrace and ought not 
to continue. 

The Democrats are leading us down a 
path that is just going to make mat-
ters worse. The judicial confirmation 
process is already in an unhealthy 
state of repair—we don’t need to de-
stroy it altogether. The Democrats 
need to stop playing politics with the 
judiciary. They need to stop spooking 
people about the qualifications and 
ability of these nominees to be good 
federal judges. They need to stop 
spooking away qualified nominees like 
Miguel Estrada. We need to stop this 
unjust filibuster and give these worthy 
nominees what they deserve—an up or 
down vote.

I yield the floor. I yield whatever 
time the Senator from Virginia needs. 

The PRESIDING OFFICER. The Sen-
ator from Virginia. 

Mr. WARNER. Mr. President, I thank 
my good friend, my colleague from 
Iowa. 

Mr. President, what is the parliamen-
tary situation, and what time remains 
under the control of my distinguished 
colleague from Iowa who is managing 
this set of debates at this time?

The PRESIDING OFFICER. The ma-
jority controls 10 minutes, the minor-
ity has 30 minutes. 

Mr. WARNER. So we have 10 minutes 
remaining. 

The PRESIDING OFFICER. That is 
correct. 

Mr. WARNER. I thank the Chair. 
Mr. President, I commend my good 

friend from Iowa for a very statesman-
like coverage of the responsibilities of 
the Judiciary Committee on which he 
has served these many years. 

I turn to the following. If we look 
back in history in the summer of 1787, 
55 individuals gathered in Philadelphia 
to write our Constitution. It was a very 
hot summer, and it was a long and ar-
duous debate, many drafts back and 
forth, but careful consideration was 
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given. Finally, in mid September, it 
was over. It was a monumental 
achievement. But the Framers did not 
know at that time what a great 
achievement they had made, one that 
would enable the United States, today, 
these 200-plus years later, to become 
the oldest continuously surviving Re-
public form of government on Earth 
today. 

Almost every other government in 
existence at the time of the Constitu-
tional Convention has fallen into the 
dustbin of history. So we must ask our-
selves, why? It is very clear to this 
humble Senator that it was due, in 
part, to the wisdom of the Framers to 
have three coequal branches of the 
Government. I view this debate as one 
to determine the survivability of the 
coequal stature of the three branches. 

I am not going to argue about all the 
things that have taken place back and 
forth, but just go to this magnificent 
document—the Constitution. The Pre-
siding Officer has placed a copy of it on 
every desk in the Senate chamber, and 
many of us daily carry it in our pocket. 
The Constitution very clearly states 
that a simple majority vote is the reg-
ular order of business, with the excep-
tion of a few instances specifically enu-
merated in the Constitution that re-
quire super-majority votes. Had the 
Framers decided that we should require 
60 votes for the confirmation process of 
the Senate, they would have explicitly 
written in such a requirement. 

It is quite interesting to note that: 
Two-thirds of the Senate must vote 

to ratify a treaty; two-thirds of the 
Senate must vote to convict on an arti-
cle of impeachment; two-thirds of a 
House of Congress must vote to expel a 
Member of that body; two-thirds of 
each House of Congress must vote to 
override a President’s veto; and two-
thirds of each House must vote to pro-
pose an amendment to the Constitu-
tion. With regard to the advice and 
consent, clearly enunciated in the Con-
stitution, and given to only one body of 
Congress, the Senate, there is no men-
tion of a higher than simple majority 
vote. It is there to protect, again, the 
checks and balances. It is there to pro-
tect against an executive branch nomi-
nee which, in the fair judgment of the 
Senate, does not meet the high stand-
ards to become a member of the judi-
cial branch. 

The case here is very simple: Are we 
going to abide by what the Framers 
laid out, what has kept this great Na-
tion together these 200-plus years? Or 
are we going to devise and contrive in 
our own words some system by which 
to prevent a simple vote up and down 
on a judicial nominee? 

The Constitution does not include 
that super-majority. If the bar is to re-
main at 60 votes, as my colleagues on 
the other side have so vehemently ar-
gued in favor of, I say then the Senate 
would have far more power on ques-
tions of judicial nominees than was in-
tended by the Framers. The checks and 
balances concept of our Constitution 

would be changed. And how would that 
affect our Republic? 

Well, when the Constitutional Con-
vention was over in September 1787, 
Benjamin Franklin emerged and was 
greeted by a crowd, some were report-
ers. He was questioned, ‘‘what have the 
Framers wrought?’’ He replied, ‘‘a Re-
public, if you can keep it.’’ 

And that is what we are doing here in 
this historic debate. We are deter-
mining the rules by which we keep that 
Republic. 

Throughout this historic debate, this 
Chamber has resonated with the use of 
the word ‘‘filibuster.’’ I ask: Can any 
Senator point to use of that word in 
any of the rules of the U.S. Senate? In 
every desk, every Senator has their 
book on the rules of the Senate and 
procedures of the Senate. You can’t 
find the word ‘‘filibuster’’ in that book 
because it is not there. But, should I be 
wrong, parliamentary inquiry to the 
Presiding Officer, can the Parliamen-
tarian find the word ‘‘filibuster’’ in the 
rules of the Senate or any definition in
the rules of the Senate? 

The PRESIDING OFFICER. The word 
‘‘filibuster’’ is not contained in the 
standing rules of the Senate. 

Mr. WARNER. I thank the Presiding 
Officer. It is not in the rules. Where do 
you go to look for it? Webster’s Dic-
tionary. This dictionary has been in 
my office these 25 years since I have 
been privileged to serve in this body. 
And I use it often. I say to my col-
leagues, this is an interesting bit of 
history. The dictionary defines ‘‘fili-
buster’’ as, ‘‘An irregular military ad-
venture especially one in quest of plun-
der, a free-booter, applied to buc-
caneers infesting the Spanish Amer-
ican coast, later an organizer or mem-
ber of a hostile expedition to some 
country or countries with which his 
own is at peace in contravention of 
international law.’’ 

Go all the way down to the last defi-
nition, and you will find a reference 
that is most appropriate to this debate. 
I read:

A member of a legislative or deliberative 
body who, in opposition to the proposed ac-
tion of the majority, obstructs or prevents 
action by the extreme use of dilatory tactics 
such as speaking merely to consume time 
and so forth.

It is about the fifth definitional use 
of this word. 

I say, most respectfully, that it is a 
word that is a slang word. It probably 
has been used to cover many types of 
procedures that both sides have fol-
lowed under the rules for many years. 

I went back and did some research in 
this wonderful book. It is entitled 
‘‘Senate Cloture Rule, Limitation of 
Debate in the Congress of the United 
States, Legislative History of Para-
graph 2 of Rule XXII of the Standing 
Rules of the United States Senate.’’ 

I do not find in this excellent trea-
tise, put out in 1985 by the Library of 
Congress, printed by the direction of 
the Rules Committee and Administra-
tion of the United States Senate, any 

instance in which the situation we are 
faced with today with these nominees 
is covered. They do refer to the use of 
the word ‘‘filibuster,’’ but loosely. 

Ultimately, with all of the confusion 
surrounding the word ‘‘filibuster,’’ I 
think you have to come down to what 
it was the Framers intended, what is in 
this book—the Constitution, which has 
held this Nation together these 200-plus 
years, this great Republic of our’s. 

I say to my colleagues, as Ben Frank-
lin said, we have a Republic, and this 
debate is determining the ground rules 
by which we can or cannot keep it. 

Clearly, the President has the au-
thority to nominate. Clearly, this body 
has the authority of advice and con-
sent. But remember, it is to be in a bal-
ance of powers between the executive 
and the legislature. I say if we are to 
set a precedent here that it requires 60 
votes to act upon a nominee, three 
nominees—

The PRESIDING OFFICER. The time 
of the majority has expired. 

Mr. WARNER. I ask unanimous con-
sent for 1 additional minute. 

Mr. LEAHY. Then I ask for 1 addi-
tional minute on our side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WARNER. If we were to set a 
precedent that nominees reported out 
of the Judiciary Committee were sub-
jected to a 60 vote requirement, this 
precedent would disrupt the carefully 
crafted system of checks and balances 
embedded in our Constitution by giving 
the Senate far more power in the judi-
cial selection process than the Execu-
tive Branch, the President. These 
nominees deserve a simple up-or-down 
vote as provided in the Constitution by 
the absence of any reference to a super-
majority or a 60 vote requirement.

The PRESIDING OFFICER. The Sen-
ator from Delaware. 

Mr. CARPER. Mr. President, I am 
honored to follow the Senator from 
Virginia. I want to return to the Con-
stitutional Convention that he spoke of 
from 216 years ago. Among the last 
issues resolved at the Constitutional 
Convention was the question of whose 
job it is to select the members of this 
third branch of Government that was 
to be created. 

We have an executive branch, the leg-
islative branch with the House and 
Senate, and a judicial branch. At that 
time in this country there was a great 
concern on the part of those framing 
the Constitution and trying to craft a 
framework of our Government. Fore-
most among the concerns they had was 
the concern that somehow we would 
unintentionally invest too much 
power, too much authority in one per-
son. Having dealt with the King of Eng-
land and not wanting to have to deal 
with another figure of authority with 
the kind of powers of a monarch, there 
was a great debate over what would the 
powers be for this new President and 
how would we constrain those powers. 

Among the last issues resolved at the 
Constitutional Convention was the 
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question of who selects the judges, who 
selects the members of that third 
branch of the judiciary. There were 
plenty at the Convention who thought 
that in order to make sure we didn’t 
end up with another monarch in this 
country, a king, the power of selecting 
the judiciary should lie with the legis-
lative branch. There were those who 
thought the Senate or the House or 
some combination thereof should se-
lect who the judges would be. There 
was another school of thought that 
said, no, maybe we should give the 
President, our Chief Executive, the 
power to select who our judges would 
be. As we all know, the compromise 
that was struck was one that says the 
President may nominate with the ad-
vice and the consent of the Senate. 

Yesterday, as our youngest son came 
home from school, he shared with his 
mom and me some good news. He 
shared with us that while he won’t get 
his report card for another week or so, 
he had learned the results of his scores, 
his grade in English language arts. He 
is in the eighth grade. He came home 
and he said: I got a 94 for English lan-
guage arts in this grading period, dad. 
I get an A. I get an A. 

We were delighted. He has a tough 
teacher. He has worked real hard, and 
he earned a 94. He is going to get an A. 
We hope he does as well in his other 
courses. 

On the scorekeeping for how this 
President is doing with respect to get-
ting his nominees confirmed, I think of 
the 172 we voted on so far; 168 have 
been confirmed, 4 have not. That is 98 
percent. In my book, in my son’s book, 
that is an A. That ain’t bad. 

Before I came here to serve in the 
Senate with my colleagues, I was a 
Governor. I know some people get tired 
of hearing me talk about that. But it 
was a great privilege to be Governor of 
my State. In our State, Governors 
nominate people to serve on the bench. 
The Senate can confirm. Whether it 
was a judge, supreme court, magistrate 
court, any commission, I would like to 
have had every single nominee con-
firmed. I suspect that most other Gov-
ernors who similarly make nomina-
tions for appointments in their States 
would like to have all their nomina-
tions confirmed as well. Not all of my 
nominations were confirmed. 

There is a give and take with the 
Senate in my State, just as there is a 
give and take with the Senate in this 
city for our National Government. I 
don’t often quote Mick Jagger and 
Keith Richards, but there was an old 
song from my youth they used to sing: 
‘‘You can’t always get what you want, 
but if you try sometime, you get what 
you need.’’ 

We need from this President good 
nominees. I expect they are going to be 
Republicans. I expect they are going to 
be conservative. My guess is that of the 
98 percent who have been confirmed, 
they were all Republicans. For the 
most part they were all conservative. I 
don’t think it is realistic of this Presi-

dent to expect that we are going to 
confirm 100 percent of his nominees. 

It sure wasn’t the expectation of his 
predecessor, Bill Clinton. He got a ma-
jority of his nominees confirmed but 
not 100 percent, not 95 percent, not 90 
percent, not 85 percent, but about 80 
percent were actually nominated, had 
hearings, and their names actually 
ended up on the floor for a confirma-
tion vote. That is a B-minus. Compared 
to the A-plus that this President is get-
ting with respect to confirmations, I 
am not sure I understand fully the 
great dissent and the great disappoint-
ment and the great frustration our 
friends on the other side have shared. 

Here is my frustration. I didn’t come 
here to be about partisan politics. I 
didn’t come here to be about gridlock. 
I didn’t come here to pursue that agen-
da. I came here as one who wants to 
work with people on the other side of 
the aisle. I want to get things done. 

I have voted with this President 
more than 75 percent of the time. I am 
told that only 7 Democrats have voted 
with this President more than I have in 
the last 2 years. I have tried to provide 
leadership on issues that both of my 
colleagues are concerned with, Senator 
LEAHY and Senator HATCH: class ac-
tion, asbestos reform, bankruptcy, wel-
fare, a comprehensive energy policy. 

Meanwhile, while we are standing 
here tonight debating on whether or 
not 98 percent is good enough, we don’t 
have an energy policy. Over half the 
energy we get that we use in America 
comes from foreign sources, a lot of it 
controlled by people who don’t like us. 
We don’t have an energy policy. We 
should be debating an energy policy 
and adopting it. 

Standing here tonight we have a 
legal system that has lost its sense of 
balance, whether the issue is class ac-
tion litigation that is being heard in 
small, remote courthouses around the 
country or whether the issue is asbes-
tos and folks sick and dying getting 
the help they need. Meanwhile, the 
people who will never be sick will get 
money from those who need it. We 
should be debating those issues here to-
night. 

We have too much sulfur dioxide or 
nitrogen oxide and mercury in our air, 
putting out too much carbon dioxide, 
causing global warming. We should be 
addressing those issues. 

We had a trade deficit last year that 
exceeded $400 billion. It is getting 
worse. We have a budget deficit that 
this year will approach $500 billion in 1 
year alone. We are paying today on our 
national debt, just today, $800 mil-
lion—plus just in interest on the debt. 
We ought to be debating how we rein in 
those budget deficits and trade deficits, 
not deciding is 98 percent enough or is 
97 percent high enough in terms of suc-
cess in nominations. 

As former Governor and someone 
who was once privileged to chair the 
National Governors Association, we 
looked at the States as laboratories of 
democracy. We looked at the States to 

provide best practices, whether it was 
moving people off welfare, helping to 
make sure people coming out of prison 
didn’t recidivate and go back to prison, 
what could we do to raise student 
achievement. 

I want to talk about one model that 
works real well with respect to judicial 
nominations, and one I know the most 
about is my State of Delaware. Since 
1897, the constitution of my State has 
called for balance with respect to our 
judiciary. We have year after year a 
legal climate and a judiciary that is 
acknowledged by some of the foremost 
attorneys who practice in this country 
as the best—the best legal climate, the 
fairest of any State in America. We are 
proud of our judiciary. 

In the 8 years I was Governor, I nomi-
nated as many Republicans to the 
bench as I did Democrats. MIKE CAS-
TLE, my predecessor, now a Congress-
man, when he was Governor, he nomi-
nated as many Democrats to the bench 
as he did Republicans.

In our State, there has to be a sym-
metry. Essentially, for every Democrat 
you nominate, the next one has to be a 
Republican. We have done that for over 
100 years and have ended up with a ter-
rific judiciary, widely respected at 
home, across the country, and even be-
yond our borders. There is a saying, ‘‘If 
it ain’t broke, don’t fix it.’’ That is not 
what we ought to say. We should say if 
it is not perfect, make it better. 

The way we nominate judges in our 
National Capital for our Federal Gov-
ernment is broken and it needs to be 
fixed. Whether George Bush is Presi-
dent or Bill Clinton is President, we 
waste more and more time on judicial 
nominations. We are bogged down in 
that. We still haven’t passed our spend-
ing plan for the new fiscal year, which 
started a month and a half ago. We are 
still wrestling with our appropriations 
bills. This system is broken. 

My friends, the solution may be in 
Delaware, it may be in Vermont, or it 
may be how they nominate judges in 
Georgia or in Iowa. There is a better 
way to do it than what we are doing 
here. We have to find it and we have to 
come to some kind of closure around a 
better plan. When we do, instead of fac-
ing the prospect of leaving here with-
out action on class action legislation, 
action on asbestos, or action on an en-
ergy bill, or without action on trans-
portation policy, or early childhood 
programs, maybe we can do our jobs 
and even pass appropriations bills on 
time instead of the kind of mindless—
oftentimes mindless debate we devote 
to judicial nominations. 

That having been said, I yield to the 
former chairman of the Judiciary Com-
mittee, the ranking Democrat, Senator 
LEAHY, with my thanks. 

Mr. LEAHY. Mr. President, I thank 
the Senator from Delaware for what he 
said. He has a distinguished record in 
the other body, as Governor and now 
here. We listened to him in this Cham-
ber. I wish they would listen to him on 
the other end of Pennsylvania Avenue 
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because the person who makes the 
nominations is the President. I have 
been here with six Presidents. I have 
never known a time when a President 
is less willing to engage the Senate in 
advise and consent. President Ford did, 
President Carter did, President Reagan 
did, former President Bush did, and 
President Clinton did. I hope this 
White House would begin to do that 
also. 

Interestingly enough, today I was 
given a petition signed by 310,000 Amer-
icans from all over the country. This 
petition supports a filibuster of ex-
treme judicial nominees of the Presi-
dent. In fact, in the last 72 hours, 
172,000 Americans signed these peti-
tions. I went through them, thanks to 
the ability to search electronically, 
and picked out some from my State of 
Vermont. 

In Moretown, VT, someone wrote:
It is a disgrace how this administration is 

attempting to pack our Federal courts with 
right-wing extremist judges that seek to un-
dermine the hard-fought pillars of legal 
precedent that reflect the values of a vast 
majority of Americans. I wholeheartedly 
support the efforts of the Senate Judiciary 
Committee Democrats to oppose this blatant 
abuse of the majority power. . . . The Senate 
GOP leadership should be ashamed of wast-
ing precious legislative time to engage in 
what amounts to a publicity stunt. . . .. 

Shame on them. They don’t deserve the 
seats that the people have entrusted in 
them.

Moretown, VT, is a little town a few 
miles away from where I live. It is 
straight down the valley; you can look 
straight down the valley from the front 
lawn of my home. We used to go to 
mass there on Sunday. It is where one 
of my grandmothers was born. So I was 
pleased to see that. 

I received this petition from West 
Townshend, VT:

Thank you very much for all your hard 
work and valuable work. We appreciate it.

West Townshend is a very small town 
in Vermont. People are very inde-
pendent there. 

This one is from South Burlington, 
VT:

I support any measure to prevent Bush’s 
extreme judicial appointments. Keep up the 
good work.

This is from Barre, VT:
Please be strong and stand against the Re-

publicans. Ashcroft has already taken away 
too many of our civil liberties; we cannot 
have judges doing the same. 

Barre, VT, is considered the granite center 
of the world, with the largest granite quar-
ries in the world. My grandfather, Patrick J. 
Leahy, was a stonecutter in Barre, VT. My 
father was born in Barre, VT. The people of 
Barre, VT, are as strong and independent as 
the beautiful granite in their quarry.

I have one from South Ryegate, VT:
You must protect the cherished rights of 

women to control their own bodies. Do not 
approve judges whose records show that they 
do not believe in women’s rights.

South Ryegate, VT, is a beautiful lit-
tle town on the eastern side of 
Vermont. I know it well. When my ma-
ternal grandparents immigrated to this 
country from Italy, not speaking a 

word of English, they came to South 
Ryegate, VT, where my Italian grand-
father was also a stonecutter. My 
mother, a first-generation American, 
was born there, her first language was 
Italian, but she learned English at 
school. I remember my grandfather, so 
proud of the judicial and constitutional 
system of this country, and so proud of 
taking the oath of citizenship. My fa-
ther, in Barre, VT, was so proud of the 
separation of powers in this country—
the legislative branch, an independent 
branch of Government, equal to the 
other two; the executive branch, inde-
pendent and equal to the other two; 
and the judicial branch, independent 
and equal to the other two. 

I remember him sitting in the gallery 
when I was first sworn in as a Senator, 
knowing I was part of that triumvirate 
of powers in this country, which is why 
our democracy has lasted this long. 
But throughout it all, it was so impor-
tant that one branch was outside of 
politics, that one was independent of 
either of the political parties, and that 
is the judiciary. It should not be a 
Democratic judiciary or a Republican 
judiciary. 

The battle we are having now is be-
cause this White House does not want 
it to be an independent judiciary. They 
want it to be the most extreme pos-
sible. They want it to be an arm of the 
Republican Party. 

One hundred sixty-eight to four. We 
have confirmed 168 of President Bush’s 
nominees. We stopped four of the most 
extreme. Lordy, the crocodile tears 
that have been shed here, at great cost 
to the American taxpayers, over the 
last 24 hours—the crocodile tears that 
have been shed for that. 

I do not remember one single Repub-
lican standing on the floor and saying 
how terrible it was when the Repub-
licans blocked 63 of President Clinton’s 
nominees, but, oh, my, it is like Niag-
ara Falls, the crocodile tears, when we 
blocked four of theirs. 

I received another one from Bur-
lington, VT:

The courts need to represent all Ameri-
cans. Keep extremists out. Thank you for 
fighting for representation of all Americans 
by blocking the extremist judge nominees. 
Shame on President Bush.

I mention Burlington because I was 
married there 41 years ago. I still vote 
there. My children were raised there. I 
know the people in Burlington, VT. 
They are independent, good people—
people who care for an independent, 
not a political, judiciary. 

Little Hardwick, VT, stands at that 
junction between Montpelier and St. 
Johns and Barre. They say:

Stay awake. Stay vigilant. Protect civil 
rights, a woman’s right to choose, public 
education and worker’s rights. We stand 
with you.

Hardwick, VT, let me tell you, I 
stand with you, and I will stay awake 
and be vigilant. The people on this side 
of the aisle will stay vigilant and we 
will protect an independent judiciary. 
We will not allow the judiciary to be an 
arm of any political party.

The President said that he wanted to 
be a uniter and not a divider. Oh, how 
much I wish he were. If there was ever 
a time that this country needs a 
uniter, not a divider, it is right now. 
But, instead, in deference to groups on 
the far right, the President has nomi-
nated judicial activists about whom 
one cannot help but raise questions re-
garding their ability to act impar-
tially, with justice for all. We need an 
independent judiciary. 

We are fortunate in Vermont because 
we have the most independent Federal 
judges you can imagine—people with 
total integrity, who will treat whoever 
comes into their court with impar-
tiality regardless of whether they are 
Republican or Democrat or inde-
pendent. That is what all courts should 
do. 

Time and time again, Democratic 
Senators have acted in good faith to 
fill vacancies Republicans kept vacant 
by blocking a Democratic President’s 
judicial nominees. After Republicans 
blocked 63 of President Clinton’s nomi-
nees, when a Republican President 
came in, they said: Look at all these 
vacancies. My God, we have to move as 
fast as we can to fill them. This is ter-
rible. This is a crisis in the judiciary. 
How could this possibly have hap-
pened? How could this possibly have 
happened; there are 63 vacancies here. 
My Lord, the sky is falling down. 

Where did those vacancies come 
from? They came from one person, one 
Republican, holding an anonymous fili-
buster. If one Republican said, I don’t 
want this judge of President Clinton’s, 
the nominee went no further. Notwith-
standing that, some of them had the 
highest qualifications this country has 
seen. Notwithstanding that, some of 
them were the most brilliant judges. 
Notwithstanding that, they were His-
panics, women, African Americans, 
people of faith, and people of great con-
science. They were not allowed to go 
forward because one member of the Re-
publican Party said he or she did not 
want them to go forward. But notwith-
standing that the Republicans created 
all those vacancies, notwithstanding 
that, the Democrats said, we will help 
you fill them. 

Notwithstanding the arrogance and 
the one-person filibusters on the other 
side, the Democrats started filling 
those vacancies with President Bush’s 
nominees. We have filled 168 vacancies. 
We stopped four of the most extreme 
nominees. And now, lordy, lordy, lordy, 
the Niagara Falls of tears comes from 
the other side—crocodile tears, hypo-
critical tears, from those who said not 
a word, not a word when they blocked 
63. Not a word. Not a word. They 
blocked 63. Not a word. We stopped four 
of the most extreme, and you would 
think the world was coming to an end. 

What Democrats have done is that we 
have stood up for our principles and for 
the independence of the Senate in its 
constitutional role in the judicial con-
firmation process. The Republican 
leadership has decided to spend, I am 
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told, upwards of a quarter of a million 
dollars of the taxpayers’ money to have 
this debate. I apologize for that. I am 
not the one who wanted to do this. I 
apologize to all the staff—the police of-
ficers, who should be home with their 
families, the doorkeepers, those who 
keep the journal of these proceedings—
who are some of the finest men and 
women I have worked with in nearly 30 
years here. 

But that quarter of a million dollars 
the Republican leadership is spending 
on this charade of crocodile tears could 
almost be worth it if one thing comes 
out of it. If the President would realize 
that this whole process begins with 
him, not with the Senate. The Presi-
dent has an absolute right to nominate 
anybody he wants. The Senate has an 
absolute right to advise and consent, to 
determine whether nominees are con-
firmed, especially to lifetime jobs. 

I ask him once again, work with the 
Senate. Every President through his-
tory has sought the Senate’s advice 
and consent. In those instances when 
they did not, they did not get their 
way. There was another President 
named George, the greatest President 
in this Nation’s history, George Wash-
ington. He was the most popular man 
in America in the time he lived and 
probably the most popular person 
America has ever had. He was a man 
who brought us together as a country, 
who set the precedent to make this a 
great democracy. But George Wash-
ington nominated judges the Senate 
felt he should not have. The Senate ex-
ercised its constitutional authority, 
and not all of George Washington’s ju-
dicial or executive branch nominees 
were confirmed. President Washington 
knew he had to come back and seek the 
Senate’s advice and consent before his 
nominees would go through. 

A great hero of mine, not just be-
cause I am a Democrat but because I 
remember what he meant to people 
like my parents, who owned a small 
business in Montpelier, VT, was Frank-
lin Delano Roosevelt, also one of the 
greatest Presidents to ever serve this 
country. He kept this country to-
gether, kept the world together at the 
time of naziism and fascism, and the 
Japanese attack on Pearl Harbor. He 
brought us out of a recession, and he 
did this even though he was physically 
crippled. He worked so hard for this 
country, it finally killed him. But even 
Franklin Delano Roosevelt, when he 
tried to pack the court and change the 
independence of our Federal judiciary, 
a Democratic-controlled Senate said he 
could not do that. In fact, not only did 
Franklin Delano Roosevelt not get 
every one of his judges confirmed, but 
his court packing plan was filibustered. 

No matter how partisan anybody is 
here, I don’t think anybody is going to 
suggest the problems began here. The 
Senate said no to Washington. The 
Senate said no to Franklin Roosevelt. 
The Senate can say no to George Bush. 
Tradition is there. The Constitution is 
there. Our rights are there. 

Basically, we have taken all this 
time spending a quarter of a million 
dollars of the taxpayers’ money to talk 
about this because we don’t want to 
vote on minimum wage, or workman’s 
compensation, child programs, or the 
appropriations bills that, by law, we 
are required to have voted on by Sep-
tember 30. We still haven’t. We don’t 
want to vote on veterans benefits even 
though the administration seems hell-
bent on cutting veterans benefits.

We don’t want to do any of those 
things. We will spend a quarter of a 
million tax dollars on the Republican’s 
charade. I say the same thing today 
that the Senate said to George Wash-
ington and said to Franklin Roosevelt: 
We are going to ask for advice and con-
sent. The Senate is going to stand up 
for its rights. I yield the floor. 

The PRESIDING OFFICER. Does the 
Senator yield back his time? He has 56 
seconds. 

Mr. LEAHY. Mr. President, let me 
say this. Again, I have been here with 
six Presidents, Republican and Demo-
crat. Presidents have always sought 
advice and consent. They have not al-
ways liked what they have heard. Five 
of the six Presidents have been willing 
to work with us on judicial nomina-
tions: Presidents Ford, Carter, Reagan, 
former President Bush, and President 
Clinton. I urge the current President to 
follow their example. Things will go far 
more smoothly. I do yield the remain-
der of my time. 

The PRESIDING OFFICER. All time 
has expired. Who yields time? The Sen-
ator from Alabama. 

Mr. SESSIONS. Mr. President, I ap-
preciate the remarks of the distin-
guished ranking member of the Judici-
ary Committee. He has been around the 
Senate and the confirmation process 
for a long time. 

He said he wanted to apologize for 
people staying here and having to work 
tonight. It is unfortunate that we are 
here. We are here because we have a fil-
ibuster organized and sustained by the 
Democratic leadership against six 
nominees. We have more in the pipe-
line to be blocked, so it is not just four. 
I want to ask, would the Senator want 
to apologize for his remarks that he 
made in 1998 when he, Senator LEAHY, 
in the CONGRESSIONAL RECORD, said:

I cannot recall a judicial nomination being 
successfully filibustered. I do recall earlier 
this year the Republican chairman of the Ju-
diciary Committee and I noted how improper 
it would be to filibuster a nomination.

That was when President Clinton was 
in office and Chairman HATCH, a Re-
publican, was chairman of the Judici-
ary Committee. Chairman HATCH said 
on the floor of the Senate and in com-
mittee and in private Republican con-
ferences that a filibuster was not good. 
Senator LEAHY and the Democratic 
leadership all said filibusters were not 
good. We did not have those filibusters. 

So it is amazing to me, now that 
within a year or two after making 
statements such as that, and taking 
that position, we now have those very 

same people leading a filibuster. I 
would say apologies need to come from 
the other side. 

Let me mention a few basics about 
confirmations under President Clinton: 
377 nominees were confirmed, 1 was 
voted down on this floor in an up-or-
down vote, not blocked by a filibuster, 
and no filibusters were had against 
those nominations. That is what hap-
pened. 

There were 41 left pending and 
unconfirmed. Many of those were nomi-
nated late, after the August recess. 
Some of them had FBI background 
problems, including drug use or other
unresolved issues. So there were 41 left 
pending and unconfirmed; 18 nominees 
were withdrawn by President Clinton 
before the final term. So I guess that is 
how they get 59, 60 nominees who they 
say got blocked. But that is what hap-
pened. 

When former President Bush was 
President and he left office and the 
Democrats controlled the Senate, they 
left 54 of his nominations hanging. So 
under Senator HATCH’s leadership and 
under TRENT LOTT’s leadership, only 41 
were left unconfirmed when President 
Clinton left office. 

They say you blocked them with 
holds. Holds were put on nominations, 
just as they are today. Senator LEVIN 
has a hold against four circuit judges 
for the Sixth Circuit. They say they 
are only holding up four; this is not 
truth; with the nominees being blocked 
by Senator LEVIN they are holding at 
least eight. In fact, there are 13 circuit 
judges who are being held up and 
blocked by the Democrats right now. It 
just so happens we are only in full-
blown filibuster of five, one having 
withdrawn, making six. 

I will say one more thing. My col-
leagues on the other side of the aisle 
just blithely and consistently and re-
peatedly say these nominees are ex-
treme, extreme, extreme. ‘‘Most ex-
treme,’’ I believe is the phrase I have 
heard: Most extreme possible; extreme 
judicial nominees. As if saying this can 
make it so. 

When we talk about judges, each 
judge is a human being. Each judge is 
entitled to a fair and decent consider-
ation on the floor of this Senate and in 
committee. If they are not extreme, 
they ought not be called extreme. That 
is wrong for us to do that. 

I know these attack groups, People 
for the American Way, the Alliance for 
Justice, the National Abortion Rights 
League and that crowd are the extrem-
ists. 

They accuse and call our nominees 
extreme. That is for sure. These groups 
are not accountable. The problem is 
when these extreme notions are picked 
up by Senators. This should not hap-
pen. Senators are the ones who are 
elected. Senators are the ones who 
have taken the oath. Senators in this 
body have a responsibility not to call a 
nominee such as Priscilla Owen ex-
treme. She got 84 percent of the vote in 
Texas and was given a unanimously 
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well-qualified rating by the ABA to be 
a judge—she is not extreme. 

Judge Janice Rogers Brown from 
California, who got 76 percent of the 
vote in the State of California, not a 
conservative State, for justice of the 
supreme court in that State, is not ex-
treme. And neither is Carolyn Kuhl, 
who rated the highest rating possible 
by the American Bar Association, who 
has received incredible bipartisan sup-
port from the hundred or so judges in 
her area where she practices as a State 
judge. She was editor of the Duke Law 
Review and clerked for Justice An-
thony Kennedy and is a brilliant nomi-
nee of the highest order. These are out-
standing nominees. They are not ex-
treme. 

The extremists are the groups and 
the people calling them extreme. These 
nominees teach Sunday school. They 
serve on the Altar Guild. They are in-
volved in civic groups in their commu-
nities. They have held important posi-
tions in their States. They are the kind 
of people we ought to have on the 
bench. It is wrong for them to be ac-
cused of being out of the mainstream. 

President Bush knows what the peo-
ple want in Federal judges. He has 
nominated that kind of Federal judge. 
The people will support him on that, 
and it is very disturbing to hear them 
called extremists when they are main-
stream and effective judges and nomi-
nees. 

I now recognize the Senator from 
Colorado. I believe he is prepared to 
make some remarks. 

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. CAMPBELL. Mr. President, this 
evening I am pleased to join my fellow 
Senators—including my good friend 
from Utah—Judiciary Committee 
Chairman HATCH—for this ‘‘Justice for 
Judges’’ Marathon. I doubt if anyone 
will change their minds, but the debate 
is one we need to air. 

First of all, I would like to thank 
Senator HATCH for the excellent work 
he has been doing—just as he consist-
ently does day after day and hearing 
after hearing—as the Chairman of the 
Judiciary Committee. 

I also thank Chairman HATCH for his 
support for another bill I am spon-
soring this year, the Law Enforcement 
Officer’s Safety Act of 2003. Every one 
of our Nation’s leading law enforce-
ment organizations—including the Fra-
ternal Order of Police—consider this 
bill to be one of their top legislative 
priorities. I am especially pleased that 
this bill now enjoys the strong bipar-
tisan support of 66 cosponsors—includ-
ing 41 Republicans and 25 Democrats. I 
also want to point out that Senators 
LEAHY and HATCH are lead original co-
sponsors of this important legislation, 
and thank them for their support. Un-
fortunately, this bill is a perfect exam-
ple of how the intent of the U.S. Senate 
can be subverted by the few opposed to 
a bill. 

I also want to point out that even 
though this bill enjoys bipartisan sup-

port, and easily enough to get it passed 
by the Senate in an up-or-down vote—
or even to invoke cloture—it is still 
being held hostage by a few Senators 
who have dug in their heels and refuse 
to let it pass. 

It is not fair nor just in a body where 
fairness and justice is paramount that 
a minority of a few can hold up the will 
of 67 Senators. 

I want to let my fellow Senators 
know that I will be pushing for the pas-
sage of the Law Enforcement Officers 
Safety Act early next year. 

The challenges we are now facing in 
the form of the unprecedented filibus-
tering of Circuit Court judicial nomi-
nees is in no way the result of Senator 
HATCH’s ability as a Chairman or as 
one of the Senate’s great gentlemen. 

Unfortunately, we are now facing a 
situation in which judicial nominees 
that clearly have the bipartisan sup-
port they need to be confirmed by the 
Senate in an up-or-down vote simply 
cannot get the vote they deserve. 

Repeated refusals to allow Circuit 
Court nominee Miguel Estrada the 
straight up-or-down vote he deserved 
unfortunately led to him withdrawing 
his nomination. 

As a Coloradan, I am not alone in my 
assessment that an injustice was done, 
and not just to Miguel Estrada, but to 
our finely balanced system of Constitu-
tional government as handed down by 
our Founding Fathers. 

We all know the history of Miguel 
Estrada. He is a great American suc-
cess story. He is a man of impeccable 
credentials dedicated to upholding the 
law. Unfortunately, he has committed 
the high crime of being a conservative. 
He does not deserve the insult of being 
called a ‘‘lemon’’ as one Senator has 
done today. Whether to vote against 
nominees is each Senator’s decision, 
but they do not deserve insults. On 
September 10, 2002, the Pueblo Chief-
tain editorial stated:

One would think that Democrats in the 
Senate, who claim to hold diversity in such 
high esteem, would be amendable to Mr. 
Estrada’s nomination. But he committed the 
political sin of being conservative.

The Pueblo Chieftain went on to say:
For the first time in the Nation’s history, 

Senate Democrats filibustered the nomina-
tion. By doing so they turned the Senate’s 
historic practice of advice and consent into a 
litmus test for liberal interest groups. The 
Democrats also have launched filibusters to 
stall the nominations of a half-dozen other 
candidates.

The editorial continues:
Mr. Estrada asked President Bush to with-

draw his nomination, which had languished 
in the Senate for nearly two years. Mr. Bush 
did so, with regret. 

Mr. Estrada should have been confirmed. 
He was just as qualified as a dozen other ju-
dicial nominees who were eventually con-
firmed.

But Democrats have resorted to the fili-
buster to stop those judicial candidates 
feared to be opposed to abortion. But when 
asked about the Roe v. Wade abortion ruling 
during confirmation hearings, Mr. Estrada 
said, ‘‘It’s the law. I will follow it.’’

In the long run, Democrats may have hurt 
themselves and their outreach to Hispanic 

moderates and independents by denying all 
Hispanics a historic moment—the first and 
highest-ranking Hispanic on the Federal 
bench who also had strong backing from a 
wide range of Hispanic groups.

Mr. President, let me speak about a 
towering figure in Colorado history. 
Byron White, a football star and then a 
conservative U.S. Supreme Court Jus-
tice who retired in 1993 after 31 years 
on the Federal bench. After having 
lived a long and fruitful life, Justice 
White passed away on April 15, 2002. I 
met Justice White. His many achieve-
ments made most but not all Colo-
radans proud. 

Justice White was appointed to the 
Nation’s highest court by President 
John F. Kennedy in 1962. I knew Jus-
tice White—he had a handshake that 
would make you wince, even in his 80’s. 

Byron White combined physical 
prowess—as a nationally acclaimed 
football star in the 1930’s who went on 
to become a Rhodes scholar and, even-
tually, a leading jurist. 

In 1937, Byron ‘‘Whizzer’’ White was 
an All-American football player with 
the University of Colorado Buffaloes. 
He led the nation in both scoring and 
rushing yards while leading an un-
beaten team. He never liked his nick-
name ‘‘Whizzer’’. But sports writers did 
so he was stuck with it. 

He also was an outstanding football 
player in the earliest days of profes-
sional football, playing running back 
for both the Pittsburgh Steelers and 
the Detroit Lions.

He used his professional football 
signing bonus to pay his way through 
Yale Law School. He graduated first in 
his class. 

During World War II he served as an 
intelligence officer with the U.S. Navy. 
It was Byron White who wrote the offi-
cial report on the sinking of John F. 
Kennedy’s patrol boat, the PT–109. 

White ‘‘had excelled in everything he 
had attempted’’ President Kennedy 
said admiringly when he appointed his 
long-time friend and the Deputy Attor-
ney General as our Nation’s 98th Su-
preme Court Justice in history. 

However, despite the outstanding 
strengths and qualifications, as articu-
lated by President Kennedy, Justice 
White had some views that most likely 
would have led to filibuster by today’s 
Senate. In fact, if it had been a Repub-
lican President who nominated Byron 
White in 1965 instead of a Democrat, he 
probably would not have been con-
firmed even then. 

For instance, he dissented from the 
historic 1973 ruling that declared that 
women have a constitutional right to 
an abortion. 

In 1986, he stirred a storm of con-
troversy by writing the Supreme 
Court’s opinion that constitutional 
protections of privacy do not extend to 
homosexual conduct. 

Justice White consistently opposed 
restrictions on law enforcement offi-
cers, which led him to dissent from the 
famous 1966 Miranda ruling that police 
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officers inform a criminal suspect 
being arrested of their rights. 

Justice White also dissented from 
rulings that outlawed voluntary prayer 
for children in public schools. 

By the late 1980’s, Justice White had 
joined conservatives in opposing ‘‘af-
firmative action’’ programs on the 
grounds that they amounted to reverse 
discrimination. 

The point is that he was appointed by 
President John F. Kennedy—but even 
so—under today’s atmosphere, includ-
ing political correctness and in-your-
face special interests—with litmus test 
approaches to public policy—Justice 
White would have almost certainly 
been relentlessly filibustered and 
would probably not be confirmed. 

I am not sure that I would have voted 
for his confirmation had I been here, 
because I disagree with some of his de-
cisions, but I would have been given 
the chance. 

The way that today’s Senate is treat-
ing judicial nominees stands in even 
starker contrast when it is pointed out 
that Justice White was confirmed by 
the Senate by a voice-vote, and with-
out objection. Not one Senator ob-
jected—‘‘D’’ or ‘‘R.’’ That was on April 
11, 1962.

A lot has changed since then. Some 
for the better and some not. One thing 
that has certainly not gotten better is 
the way judicial nominees are being 
treated. Questioning has given way to 
badgering. Civility has given way to 
discovery. Playing ‘‘Got Ya’’ is a poor 
substitute for an impartial hearing. 

The question is not whether the 
President’s nominees should or 
shouldn’t be confirmed. That is a 
smokescreen. The question is should 
we, as duly elected Senators be ac-
corded our constitutional responsibil-
ities of advise and consent by voting on 
each nominee. The minority is denying 
me the right to an up-or-down vote 
through their filibusters—and thereby 
are denying the people of Colorado the 
right to be represented through my 
vote. I have heard time and again from 
our colleagues on the other side of the 
aisle that 168 nominees have been con-
firmed and only four have not. What 
are they talking about? I haven’t been 
given the chance to even vote on those 
four. Not a question of numbers. It is a 
question of fairness. 

We need to do what we can do to re-
verse and correct the emerging prac-
tice of filibustering judicial nominees. 

There is no question in my mind that 
many deserving and well-qualified peo-
ple will refuse the call of public service 
after watching the kangaroo court 
they might now face in getting con-
firmed. It doesn’t make any difference 
who is in the majority. No nominee 
should have to be verbally flailed in 
the confirmation process. 

Mr. President, it is not too late to 
turn back, reverse course, and give all 
judicial nominees the up-or-down votes 
they deserve. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Alabama. 

Mr. SESSIONS. I thank the Senator 
from Colorado for his remarks. It is 
true, we need to treat these nominees 
with civility. That is the least we can 
do in this body. 

I believe we have one more Senator 
to speak, the Senator from Wyoming, 
and we have about 14 minutes. 

Mr. ENZI. Mr. President, first, I wish 
to concentrate a little bit on some of 
the comments I heard during the 31⁄2 
hours I chaired last night. 

A lot has been made of this number, 
168 to 4. But you cannot compare dis-
trict court judges with circuit court 
nominations. Instead, you should look 
at the situation for what it is, an at-
tempt to obstruct the confirmation of 
circuit court judges. 

Since January 2003, President Bush 
has nominated a total of 29 circuit 
court judges. Of those judges, only 12, 
or 41 percent, have been confirmed. Of 
the remaining 17, my colleagues across 
the aisle have obstructed or threatened 
to obstruct 11 qualified and talented 
judges. In other words, almost 50 per-
cent of the circuit judges ready to 
come to the floor for confirmation 
have been held up by the Democratic 
side for political purposes. 

Last night I heard this 98-percent 
factor, and I heard it said that if my 
child came home with a test and he got 
98 percent, I should congratulate him 
and work hard to get the other 2 per-
cent. 

I will tell you what ought to happen 
if your kid comes home with only 50 
percent, and that is what we are talk-
ing about when we are talking about 
circuit court judges, we are talking 
about failure of the system, a total 
breakdown of the system. 

You have to look at the concentra-
tion that there is on the circuit court. 
That is because those circuit court 
folks could become Supreme Court Jus-
tices. And Lordy, we don’t want to pass 
any who might make it to that. 

Every day the Senate is in session we 
begin with a prayer and the Pledge of 
Allegiance. I know my colleagues on 
both sides of the aisle are firmly com-
mitted to this country, and that as we 
say the words of the pledge, like me, 
they mean every word of it and they 
honestly pledge their alliance to the 
flag and to this Nation. But I have to 
wonder if they haven’t forgotten the 
meaning of all of the words in the 
pledge, especially when I hear them put 
forward the argument that we do not 
need to vote on all the judicial nomi-
nees because we have already voted on 
most of them. 

The last six words in the Pledge of 
Allegiance, ‘‘with liberty and justice 
for all,’’ mean we do not preserve jus-
tice or liberty for just a few people or 
for most of the people and leave a few 
or even an individual behind. It means 
we have justice for all, for everyone. 
That is 100 percent. We pledge that and 
we don’t make exceptions because we 
have a high percentage of success. 

In fact, this is one of the situations 
that the courts were created to pro-

tect: the rights of the individual. I 
think it is a little ironic that there are 
those in the Senate who would be will-
ing to withhold justice and rights from 
some, in this case four highly qualified 
individuals, and the cases they could be 
hearing, if they were confirmed.

That is justice being denied as well. 
That is justice only for a few, or maybe 
most, but not all—just because the in-
dividuals don’t have the same political 
philosophy as those across the aisle. 

While it may be true—the percentage 
of judges we have voted on—when you 
are the one who is left out and are not 
allowed justice, that is 100 percent of 
your life—the one who is being af-
fected, and 100 percent of justice that is 
being denied as an individual. 

I think this is wrong. I sincerely hope 
we move off this obstructionism and 
have an up-or-down vote on the highly 
qualified individuals with talent, expe-
rience, and integrity, and who could be 
considered as the ideal we want in all 
judges. 

I think everybody knows about the 
qualifications. 

The comments made last night are 
what we are seeing here for the first 
time—a change in the way we do 
judges. The problem with it is it prob-
ably will continue and at some point 
there will be a reversal of roles. We 
will spiral down and down until we are 
not approving judges. It won’t be 2 per-
cent counting all of the district judges 
and not doing the true statistics on 
just the circuit court judges. It will not 
be approving a majority of them. 

I have to tell you, I have been 
through that spiral once before. When I 
first got here, there was a judge nomi-
nated. She would only sentence a per-
son to 90 days in jail who had raped a 
minor because she didn’t like the reha-
bilitation system of the prisons in her 
State. I was appalled by it. In our 
State, there are a lot of people who 
would think that maybe he should have 
been shot. He raped a minor. 

I put a hold on that person so we 
could have a debate instead of a unani-
mous consent. I eventually got the de-
bate. 

I had an unrelated piece of property 
that some people had been paying taxes 
on for 70 years which they had bought 
from the BLM but the title had never 
changed. It took an act of Congress to 
change the title. Because I put that 
hold on, it took me 3 years to get that 
piece of property transferred to the 
people. Do you know what those people 
said? They appreciated what I had done 
on that judge. 

But I have to tell you that unless an 
up-or-down vote happens on that judge, 
that is the way it is supposed to be.

It was exactly 200 years ago, in 1803, 
that the Supreme Court and our Na-
tion’s judicial system went through its 
first and most dramatic change since it 
was established by the Judiciary Act of 
1789. This change occurred when then 
Chief Justice John Marshall issued his 
decision in the landmark case, 
Marbury vs. Madison. In that decision 
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Marshall established the responsibility 
of the Federal court to review the con-
stitutionality of congressional actions. 
His action brought the courts out of al-
most obscurity, seen as the weakest 
and most timid of the three branches of 
government, and gave it a prominence 
and power that is not equaled by any 
other court system in the history of 
the world. 

Before Justice Marshall was ap-
pointed to the court in 1801 the court 
seemed to lack direction. There was no 
clear idea of purpose or vision about 
whether or not the court could con-
sider itself to be an important entity. 
The very first Supreme Court Session 
was held in New York City in 1790. It 
was almost postponed when only three 
of the original six justices arrived for 
the court’s opening session. The court 
had to wait and put off doing business 
until a fourth justice arrived and they 
had enough judges to constitute a 
quorum. 

Justice Marshall himself did not ini-
tially consider the court to be a promi-
nent institution. At the time of his ap-
pointment to the court, he was also 
serving as Secretary of State for Presi-
dent John Adams and he had turned 
down an earlier appointment to the 
court in order to run for a seat in the 
U.S. House of Representatives. After 
President Adams finally talked him 
into serving as Chief Justice of the 
court, Justice Marshall served as both 
Chief Justice and Secretary of State 
for 2 months because he felt it wasn’t 
worth giving up the position of Sec-
retary of State to serve on the Su-
preme Court. 

Over the next 34 years Justice Mar-
shall reinvented the court and provided 
the leadership it needed to assume the 
prominent role it plays in our court 
system today. 

One has to wonder what Justice Mar-
shall would think about what is going 
on in the Senate today. Would he agree 
with my colleagues across the aisle 
that it is all right to put partisan poli-
tics and partisan bickering ahead of 
the rights of judicial nominees if those 
impacted are just a small fraction of 
society. Would he agree with them that 
justice denied for a few was acceptable? 
Or would he hold true to the basic te-
nets of the Constitution that all men 
are created equal and that everyone 
has the right to their day in court? 

A lot has been made about the num-
bers 168 to 4. You really can’t compare 
district court judges with circuit court 
nominations. Instead we should look at 
this situation for what it really is, an 
attempt to obstruct the confirmation 
of circuit court judges. Since January 
2003 President Bush has nominated a 
total of 29 circuit court judges. Of 
those judges only 12 or 41 percent have 
been confirmed. Of the remaining 17, 
my colleagues across the aisle have ob-
structed or threatened to obstruct 11 
qualified and talented judges, or in 
other words, almost 50 percent of the 
circuit court judges ready to come to 
the floor for confirmation have been 

held up by the Democrats for political 
purposes.

Every day that the Senate is in ses-
sion we begin with a word of prayer 
and with the Pledge of Allegiance. I 
know that my colleagues, on both sides 
of the aisle, are firmly committed to 
this country and that, as they say the 
words of the Pledge, like me, they 
mean every word of it and that they 
honestly pledge their allegiance to the 
flag and to this Nation. But I have to 
wonder if they haven’t forgotten the 
meaning of all the words in the pledge, 
especially when I hear them put for-
ward the argument that we do not need 
to vote on all of our judicial nominees 
because we have already voted on some 
or most of them. The last six words in 
the Pledge of Allegiance, ‘‘with liberty 
and justice for all,’’ mean that we do 
not preserve justice or liberty for a few 
people, or for most of the people, and 
leave a few, or even an individual, be-
hind. It means we have justice for all, 
for everyone, 100 percent and that we 
don’t make exceptions because we have 
a high percentage of success. 

In fact, this is one of the situations 
that the courts were created to pro-
tect, the rights of the individual. I 
think it is a little ironic that there are 
those here in the Senate that would be 
willing to withhold justice and rights 
from some, in this case four highly 
qualified individuals, and would not ex-
tend justice to all, just because those 
individuals don’t have the same polit-
ical philosophy. 

While it may be true that the per-
centages of judges that have been voted 
on is high, when you are the one that 
is left out and are not allowed justice, 
that is 100 percent of your life that is 
being affected and 100 percent of jus-
tice that is being denied you as an indi-
vidual. 

I think this is wrong, and I sincerely 
hope we move off this obstructionism 
and have an up or down vote on these 
highly qualified individuals, whose tal-
ents, experience and integrity can eas-
ily be considered the ideal for what we 
want in judges. 

We often talk about the ideal in our 
debates in the Senate. We hold up a 
picture of what things should look like 
and how things should be done in the 
hopes that someday, we can move our 
Nation forward to the point where the 
ideal is, more often than not, reality. 
One of those ideals that has been pre-
sented is a world where our judges and 
our courts are more representative of 
America. Our courts have often been 
accused of being elitist. The Bush Ad-
ministration has been working hard to 
change that image by making sure our 
judges are more diverse. By nomi-
nating people like Miguel Estrada, 
Carolyn Kuhl, Janice Rogers Brown, 
Priscilla Owen, William Pryor, and 
Charles Pickering, President Bush has 
set an example of the ideal by selecting 
people from different backgrounds, 
with different styles, who share the 
same passion and enthusiasm for the 
law. 

The list of judges that is before the 
Senate represents a group of can-
didates who are well educated, fully 
talented, and well qualified for the 
posts for which they have been nomi-
nated. Unfortunately, for some, this 
list also represents the unfairness of 
the system—a system which, in theory, 
guarantees each nominee a vote—but—
in practice, can be used to deny a 
nominee a vote. 

So here we are, well down the road, 
holding a list of candidates that still 
haven’t received a vote. In spite of all 
their qualifications and the personal 
integrity they have shown throughout 
the process, these judges have been 
forced to wait as the Senate decides 
whether or not we can simply hold an 
up or down vote on them. Why? It’s 
pretty clear to just about everyone. Be-
cause these are good nominees and in a 
fair and just world, they’d win the vote 
hands down. Therefore, the only way to 
avoid having these candidates con-
firmed is to deny them their constitu-
tional right to an up or down vote. 

What is most tragic about this situa-
tion is that these delays have not come 
without cost. These nominees aren’t 
the only ones who are being denied 
their rights. Let’s not forget the other 
victims in this situation who have been 
denied their right to a fair and impar-
tial judicial process because there are 
not enough judges to hear all their 
cases. The real victims of these delays 
are not the nominees, or the Bush ad-
ministration, or even the Republican 
Party. No, the real victims are the peo-
ple whose rights have been denied to 
accommodate some increased partisan 
bickering. 

There is a saying ‘‘Justice delayed is 
justice denied.’’ We make people with 
very real needs and very real issues 
wait while we try to score a few points 
in the game of politics. We drag out 
their court costs, their attorney’s fees, 
and delay their restitution and damage 
payments all because we want to get 
one up on the other party. 

We have a crisis in our courts that 
we can solve today. I urge my col-
leagues to step up to the plate and be-
come a part of the solution. I urge 
them not to accept the belief that jus-
tice for some is sufficient. I urge them 
to allow the Senate to conduct its con-
stitutional duty and hold an up or 
down vote on these judges. If you don’t 
agree with them, or feel they are not 
qualified, then vote against them. That 
is your prerogative and duty as a Sen-
ator. But do not continue to deny jus-
tice for the nominees or the courts any 
longer.

Mr. SESSIONS. Mr. President, the 
Senator from Montana is here and I 
know he would like to finish up. 

The PRESIDING OFFICER. The Sen-
ator from Montana. 

Mr. BURNS. Mr. President, a lot of 
questions are being asked about this 
debate as we roll along. We went late 
last night and there are probably some 
folks who have been short of sleep. 

Let there be no doubt about it, as we 
close this half hour, this is obstruction. 
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A week ago tomorrow, we argued about 
definitions. Now we are worried about 
ideologies and how we appoint our 
judges. Here is one way you can have 
an issue and you can be on both sides of 
it and never worry about the con-
sequences. That is healthy for us. We 
passed that through this Senate with 
strong bipartisan support and only 14 
folks voting against it. Now we can’t 
name conferees. ‘‘Well, I voted for it.’’ 
But we do not want it to get to con-
ference. 

I am fighting for two judges, Janice 
Rogers Brown and Carolyn Kuhl. Both 
of them are nominated to the Ninth 
Circuit. Why am I fighting so hard for 
them? Let me tell you why. 

I am sponsoring legislation to split 
up the Ninth. It is too big. It covers 
California, Arizona, Nevada, Idaho, 
Washington, Oregon, Alaska, Hawaii, 
and my home State of Montana. It cov-
ers 14 million square miles—that is a 
fairly good sized pasture—with 45 mil-
lion people. The second highest popu-
lation is the Sixth Circuit with 29 mil-
lion. It has the highest number of ac-
tive judges with 28. The average num-
ber per judges per circuit, including the 
Ninth, is 12. 

Let me tell you another reason why. 
The decisions that have been handed 
down by the Ninth lately—from 1996 
through 1979—the Supreme Court heard 
228 cases from the Ninth Circuit, and 27 
of those decisions were overturned, 17 
of them by unanimous decision. 

From 2001 through 2002, 12 of the 17 
Ninth Circuit decisions were reversed, 
and 7 of those were unanimous. 

How would you like to have that 
track record? And we live in that cir-
cuit. Then you wonder why we get ex-
cited about the appointment of judges 
to that Ninth Circuit. 

It is absolutely unbelievable. 
I am an original cosponsor of S. 562. 

We must get it done. 
What we are talking about here is 

people in a circuit who can’t handle the 
work and come up with decisions that 
can’t stand the test in the Supreme 
Court. That is pretty bad—1 in 27. That 
is almost as bad as 0 and 1 in a gunfight 
in judicial terms. 

I am not an attorney. I don’t think I 
will ever be one. But I will tell you 
that you can read and you know where 
the American people are, and those 
people are denied representation on the 
Ninth Circuit. 

Definitions: We have heard it. If we 
cooperate, things would really get 
along good here. If we cooperate—we 
did—that is healthy for us. Now we 
can’t name conferees to finish the job 
that is in front of us. 

This is not my first rodeo. I know 
what is going on here. They should be 
ashamed—ashamed to contradict their 
own conscience. 

Obstructionism: Give these judges a 
vote up or down. That is the way you 
got here. They deserve the same. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Alabama has 3 minutes 30 
seconds remaining. 

Mr. SESSIONS. The Senator from 
Virginia. 

The PRESIDING OFFICER. The Sen-
ator from Virginia. 

Mr. ALLEN. Mr. President, I wish to 
speak about some statements that 
have been made in the past and the in-
consistency of these statements with 
the ones we are hearing today. 

Let me quote for my colleagues some 
sentiments with which I very much 
agree, and I then I will ask you all to 
guess who said it: ‘‘I find it simply baf-
fling that a Senator would vote against 
even voting on a judicial nomination. 
Let the Senate vote on every nomina-
tion.’’ 

Here is another quote. See if you can 
figure out who said this: ‘‘I don’t know 
how Members tell the Hispanic commu-
nity we are being equally as fair with 
them as we are with all non-Hispanic 
judges when that simply is not true. 
Hispanic or non-Hispanic, African-
American or non-African-American, 
woman or man, it is wrong not to have 
a vote on the Senate floor. What are 
they afraid of? What are they afraid of? 
What is wrong with a vote?’’

Another quote from one of our col-
leagues who quoted Chief Justice 
Rehnquist: ‘‘As Chief Justice 
Rehnquist has recognized, the Senate 
is surely under no obligation to con-
firm any particular nominee but after 
the necessary time for inquiry it 
should vote them up or vote them 
down. An up-or-down vote that is all 
we ask.’’ 

Have you guessed the speaker yet? 
No, that is not ORRIN HATCH; it is not 
Senator SESSIONS; it is not Senator 
ENZI and it is not me. That is Senator 
TOM DASCHLE, the Democratic Minor-
ity Leader. These quotes are from Oc-
tober 5, 1999 and October 28, 1999. 

Senator KENNEDY said nominees de-
serve a vote. He said: ‘‘If our Repub-
lican colleagues don’t like them, vote 
against them. But give them a vote. 
Don’t just sit on them. That is obstruc-
tion of justice.’’ 

My goodness. Senator DASCHLE and 
Senator KENNEDY certainly had the 
right idea 3 years ago. 

Senator DASCHLE also said that Sen-
ators ‘‘have a constitutional outlet for 
antipathy against a judicial nominee. 
Vote against that nominee.’’ 

Senator DASCHLE, the Democrat lead-
er in all of this obstruction and delay, 
said in 1998: ‘‘All we are asking of our 
Republican colleagues is to give these 
nominees a vote and hopefully the fair 
consideration they deserve. We will 
press this issue every day and at every 
opportunity until they get the vote.’’ 

Doesn’t that sound familiar as to 
what we have been trying to do for the 
last several years? 

Senator DASCHLE is also on record 
complaining about how long it took for 
some cases and decisions that had been 
pending for months. He said for ‘‘any-
one to be held that long is just an ex-
traordinary unfairness not only to the 
nominees but to the system itself.’’ 

The PRESIDING OFFICER. The time 
has expired. 

Mr. ALLEN. If I may, with consent, 
have 2 minutes that is attributed to 
our time at 9 o’clock. 

The PRESIDING OFFICER. Is there 
objection? 

Ms. STABENOW. Reserving my right 
to object, my colleague, I appreciate 
the time, but in order for us to stay on 
schedule and given the fact I have been 
waiting here at this point, I would ap-
preciate his wrapping it up. If he would 
like to take 1 minute to wrap up, I 
would not object to that. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ALLEN. I would like to close 
with a final quote from Senator 
DASCHLE that he made in September 
1999: ‘‘It is so incredibly unfair to me 
that they would continue to persist in 
the determination not to allow these 
very qualified people to even have a 
vote.’’ 

Mr. President, that is what all of this 
is about. Tomorrow morning we will 
have a chance to end debate on these 
nominees and allow for fair up or down 
votes. In addition we will be able to de-
termine the veracity, truth, and sin-
cerity of our colleagues that I have 
previously quoted. If they were willing 
to tell the truth 3 or 4 years ago, they 
will have an opportunity to stop this 
spiral of unfair actions and delays 
which only bring more retaliation and 
more delays. 

Senators will then be upholding the 
Constitution and will be accounting to 
their constituents, as well as giving 
fairness to the nominees. 

I thank the President and I thank my 
colleagues.

The PRESIDING OFFICER. The Sen-
ator from Michigan. 

Ms. STABENOW. Mr. President, as I 
said before on the floor, all the state-
ments that are being made, and all the 
time we spend in relation to our values 
and our priorities, I also believe we get 
things done when we work together, 
when we work in a bipartisan way. 
That is what our constituents expect 
us to do. 

I see the esteemed chairman of the 
Judiciary Committee on the floor. I 
thank him publicly for working with 
the senior Senator from Michigan as 
we work through difficult issues that 
relate to Michigan. I appreciate his 
willingness to do that. That is how we 
get things done—when we work to-
gether. 

When we look first at the record of 
legislation taken up on this floor, I 
think it shows we work together. I 
think when we have worked together 
to confirm 168 judges, most of those I 
have voted for overwhelmingly, and 
when we see that we have only had a 
disagreement on 4, I think that shows 
bipartisan cooperation. I think that 
shows what the people of this country, 
and certainly the people of Michigan, 
want to see done. There is no question 
in my mind that this demonstrates our 
willingness to roll up our sleeves, to be 
fairminded, to look at the facts, to 
look at the nominees, and to work to-
gether. 
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It also shows, though, that we are 

willing to make a critique, that we are 
not a rubberstamp for this administra-
tion, nor should we be for any adminis-
tration of either party. It shows we are 
willing to make a judgment. When the 
nominees go too far, we say no. That is 
what happened four times. 

What I am most concerned about 
now, though, in this 30 hours—which 
now, instead of ending at midnight, is 
going to go until 9 in the morning—is 
that we are saying our values and pri-
orities are spending time talking about 
four people who already have jobs and 
want to get a promotion that will last 
a lifetime. These are lifetime appoint-
ments. 

My concern is that we need to be 
spending time on this floor not only 
talking but doing something about the 
3 million people who have lost their 
jobs in the last 21⁄2 years—3 million 
people. They do not have a lifetime job. 
They would just like to know they 
have a job tomorrow for their families. 
They would like to know that the job 
probably carries health care with it 
and will be there so they can put food 
on the table and they can pay the 
mortgage, the car payment, send their 
kids to college, and know they can 
have a good life in America that they 
assume if they work hard they will be 
able to achieve. 

That is the debate I have said a num-
ber of times that we need to be having. 
One-hundred and sixty-thousand-plus 
of these 3 million are people who have 
lost their jobs in Michigan; people who 
have lost good-paying jobs, good-pay-
ing jobs with health care and pensions. 
They find themselves in very difficult 
circumstances and they are asking us 
to help them. 

I am very proud of the fact that 
Michigan is the first in the production 
of automobiles. Thirty-one percent of 
all the automobiles in this country are 
produced in the State of Michigan. 

My dad and my grandfather owned a 
Cadillac dealership in Claire, MI. We 
have been proud to be a part of sup-
porting the Michigan automakers. 

We also are first in the production of 
trucks, producing l7 percent of trucks. 
We have the three leading office fur-
niture manufacturers in Michigan and 
produce nearly half of the office fur-
niture. 

Why do I say this? Because we have a 
crisis in manufacturing in this country 
that we need to be addressing in this 
Senate. Jobs can’t all be in the service 
industry. We need to make things and 
we need to grow things. That is what 
we do in Michigan. We make things and 
we do it well. We will compete with 
anybody any time. Just give us a level 
playing field. We also grow things. We 
are willing to compete with anybody 
any time. Just give us a level playing 
field. We don’t have that right now. We 
don’t have that level playing field. We 
are not addressing that. 

We are not addressing what is hap-
pening with the fact that China is vio-
lating the WTO or that China and 

Japan basically have put a tax on 
American goods and services sold in 
this country by manipulating their 
currency. We are not doing anything 
about that. 

As a member of the Banking Com-
mittee, I sit and listen to the Treasury 
Secretary basically acknowledging 
that something is not right but not 
wanting to step up and take the tough 
action on behalf of American manufac-
turers and American workers. 

We need to be talking on this floor 
and taking action on behalf of the men 
and women who have been the back-
bone of this country in manufacturing 
and have created the middle class that 
separates us from other countries 
around the world. 

Why aren’t we having that debate? 
Not a debate about 4 people who al-
ready have jobs, who want to get pro-
moted. Three million people do not 
have a job and are now struggling with 
their families. 

I want to share a few comments that 
I have heard. Earlier today I shared 
some headlines from newspapers in 
Michigan about what is going on. I 
want to share one of those this evening 
with my colleagues. It is from the 
Ludington Daily News, in northwest 
Michigan. It says: ‘‘Tough Loss, Straits 
Steel closing sad news for plant’s 180 
employees.’’ Then it starts out by say-
ing:

Despite the looming possibility over the 
past few months that their plant might 
close, workers at Straits Steel & Wire Co. 
kept their production quality high and their 
attitudes positive, said General Manager 
Tyndall. 

But on Friday, Tyndall was forced to tell 
his co-workers and friends that corporate of-
ficials decided to close the Ludington plant, 
56 years after it began operations in 1947. 

Making the announcement twice—to the 
first shift in the morning, then the second 
shift in the afternoon—was not easy for Tyn-
dall, who joined workers on the floor of the 
production plant as he shared the bad news 
with the group. 

‘‘People are down,’’ he said Friday after-
noon. But he stressed the plant’s closing is 
not related to performance. ‘‘When we walk 
out, we can hold our heads high and go chest 
to chest with anyone on the street and say 
we did our jobs well.’’

They did their jobs well. But because 
of what is happening and the unfair 
competition around the world and the 
stress and struggle as it relates to cost, 
the plant closed. 

Why aren’t we dealing with issues 
that will help this Straits Steel and 
Wire Company in Ludington, MI? 
Those are the jobs I want to be talking 
about. Those are the jobs people in my 
State want us to be trying to fill. 

Let me mention a few letters I have 
been receiving from people in Michigan 
that say it better than I can. First 
from a gentleman who says: I am writ-
ing you regarding the health of my 
business. I have a high tech business 
servicing industrial lasers, much like 
the ones that are no doubt cutting 
metal subassemblies for our armed 
services use as well as civilian busi-
nesses. My business has the flu. It is fe-

verish and sluggish almost to the point 
of no business at all. Our country was 
initially built on small businesses pro-
viding services and employment. Our 
government encourages small business 
growth yet at the same time small 
businesses are being destroyed one by 
one because our economy is in such 
dire straits that business orders are es-
sentially flat, which in turn is causing 
my business to fail. Occasionally I call 
the few customers I have left and ask 
questions about how they feel about 
the economy and what they think will 
happen in the near future. They say 
they are very concerned about the fu-
ture. Some are laying off personnel. 
Others take pay cuts to keep their 
jobs. Still others feel they are sinking 
with no relief in sight. My business is 
now on the verge of collapsing and the 
only reason is the economy. I find it 
extremely difficult to believe that be-
cause of a few positive economic re-
ports showing up here and there that 
our economy is getting better. The 
only real indicator of an improving, re-
covering economy, in my opinion, are 
reports coming in of companies rehir-
ing people and putting them back to 
work. No other indicators, in my opin-
ion, mean a thing until people start 
going back to work. 

I agree with that. It is about putting 
people to work and having businesses 
recover from the flu. 

Also from a Michigan resident: I am 
a tool die maker for over 40 years. I 
now find myself out of a job and unable 
to find one in my field. I have no 
health insurance. Why has America 
farmed most of our manufacturing jobs 
out to other countries? I think Amer-
ica has got to be not only the greatest 
thinking country in the world but we 
have to also regain our status as the 
greatest producing country in the 
world, as we did in World War II. That 
is, as you remember, the reason we 
won. 

From Bridgman, MI: I would like to 
say I have worked in manufacturing for 
20 years. This is the first time in my
career that my hours have been re-
duced. I have a house payment, utility 
bills, children to feed and clothe, doc-
tor bills, car payment, insurance, 
school lunches and preschool. This is 
just a few of my expenses. We are hang-
ing on by a thread, day by day living. 
This is not the way Americans should 
have to live, especially in this day and 
age. 

I agree. If people work hard, they get 
up in the morning and they go to work 
and they work all day, they ought to be 
able to know they are going to be paid 
a good wage, that they can count on 
that job being there, that we want 
them to be able to have health care. We 
want them to be able to put money 
aside for a pension, and we want them 
to know they will have the security of 
being able to take care of their fami-
lies and plan for the future as part of 
the great middle class of America. 

Our manufacturing economy has 
given us that. We are losing that. We 
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are losing that. We need to pay atten-
tion. We need to talk for 30 hours on 
the floor about jobs and how to help 
our manufacturing sector. We need to 
talk for 60 hours or 90 hours. More im-
portantly, we need to act to do some-
thing so we can level the playing field. 
As I have said before, I will put our 
workers and our businesses up against 
anybody, if it is a level playing field. 
Just make it fair and we will compete. 
We need to address issues of health 
care. We know one of the biggest chal-
lenges right now for our manufacturers 
is the explosion in the prices of health 
care. I also know from talking to our 
automakers about half of that is be-
cause of prescription drug prices, the 
lack of competition, and the explosion 
in prices. We ought to be doing some-
thing about that. 

We have bills in front of us right now 
in the Medicare conference where we 
could do something, if we wanted to, 
about that to lower prices. I would love 
to have a 30-hour debate on that be-
cause there is nothing right now more 
challenging to businesses and workers 
than the issues of health care. Workers 
are finding they are being asked to pay 
more in premiums and deductibles or 
their salary is capped in order to pay 
for health care increases or, worse yet, 
they are losing their jobs because of 
the increases. That is a debate worth 
having. That is a debate that would re-
sult in our focusing on something that 
means something very important to 
the people of this country. I would look 
forward to that debate. 

Let me read a couple more letters: 
I’ve worked in manufacturing for 23 
years, and this is the first time in my 
career I have had my hours reduced. I 
am worried about losing my job. My 
family is suffering because of my re-
duced income and planning for the fu-
ture of my trade. I am a mold maker, 
and this has always been a solid trade. 
My trade is faltering, not only because 
of the economy but also because of for-
eign competition. How can we compete 
with countries that pay drastically re-
duced wages with no benefits? 

We have to address that, not by say-
ing you have to work for less, Michigan 
workers. You have to work for less and 
you have to take no health care and no 
benefits. We have to be fighting for our 
middle class and creating a way to 
raise the standards of living around the 
world instead of lowering ours, which 
is exactly what is happening right now. 
It is probably the most serious threat 
to our future in terms of maintaining 
our economy and our middle class. 
That is worthy of a 30-hour debate. 

There are many more letters I could 
read that are the same. So where are 
we, when we are talking about 3 mil-
lion jobs lost and counting just in the 
last 21⁄2 years, a little less than 3 years. 
What is the response from the adminis-
tration to this number? Are we pulling 
everybody together to figure out what 
we can do to lower health care costs? 
Are we figuring out what we can do to 
level the playing field and stop China 

and Japan from using advantages and 
manipulating their currency and cre-
ating a situation that is unfair to us? 
Are we looking for ways to stop the 
small manufacturers from going and 
moving their plants overseas? No. 

What is the response from the admin-
istration? The first thing is to propose 
to cut people’s overtime pay, people 
who already are working. We are going 
to cut their overtime pay. That is one 
of the major points the administration 
is fighting for right now in the appro-
priations process. They fight every ef-
fort to extend unemployment for the 
people who are currently unemployed. 
In the past, on a bipartisan basis, every 
President from Nixon and Carter and 
Reagan and Clinton, every President 
we have during times of recession, we 
have extended unemployment com-
pensation for those who are unem-
ployed. We have to fight now at every 
turn on behalf of the unemployed. I 
have mentioned earlier the administra-
tion has not been willing to get tough 
with China, has not been willing to 
deal with what is happening in Japan 
as well, that has so affected our auto-
mobile industry and our manufacturing 
economy. 

We need leadership to step up and do 
more than just words to get tough on 
them, to create a level playing field. 
We have seen the administration not be 
willing to address the high cost of 
health insurance and do those things 
that will bring prices down. Earlier 
today I offered a unanimous consent 
request to increase the minimum wage 
$1.50 an hour so 7 million people, a 
large share of them women with chil-
dren who are working for the minimum 
wage and trying to make it and don’t 
have health insurance, paying their 
child care every day, trying to make it, 
trying to do what we are asking them 
to do in this country, could get a raise. 
It was objected to by colleagues. So we 
are seeing the people who earn the 
least can’t get a raise. The administra-
tion won’t support 7 million folks get-
ting a raise. They want to take over-
time away from the folks who are al-
ready working, not wanting to deal 
with those who are out of work with 
unemployment, not wanting to level 
the playing field so we can keep our 
manufacturers here and keep those 
good-paying jobs. 

Over and over again, we see efforts 
that block what we need to turn this 
number around of 3 million jobs lost 
and counting. 

That is the reality of what is hap-
pening. Frankly, I am disappointed we 
are not willing to spend time. If we are 
going to ask people to stay up all night 
and the staff to be here and so on, let’s 
address something that affects them 
and their families and everyone who is 
listening and watching, and that is how 
we move this economy forward, how we 
protect manufacturing, how we support 
our businesses large and small, and our 
workers working harder and harder 
every day just to make ends meet, so 
we can make sure the quality of life 

and standard of living we want for our 
families is maintained in this country. 

We are the greatest country in the 
world. But we are truly in crisis, I be-
lieve, as it relates to what is happening 
in our economy and with our manufac-
turing sector. 

Let me take an opportunity to read a 
few more of the letters I get every day, 
unfortunately, from the people of 
Michigan. A letter that says: I have 
never written to a Michigan Senator 
before, but for me, now is the time. 
You see, I am one of the discouraged 
unemployed in Michigan. After over a 
year of fruitless searching for a non-
existent job in my field as a CAD de-
signer, I have given up. It breaks my 
heart to leave the field I love. I must 
just ask you this: Where are all the 
automotive engineering jobs? Is it true 
that we in Michigan have lost much of 
our employment base as it relates to 
engineering through outsourcing? I 
know many colleagues who are also out 
of work and many who have left the 
field altogether, as I am contem-
plating. I just want you to know how 
one of your constituents is feeling 
about the employment situation here 
in Michigan. 

Of the 3 million jobs that have been 
lost, over 2.5 million of them are in 
manufacturing. These are jobs that pay 
well, that bring health care with them, 
that bring a pension, that create mid-
dle-class America, those folks who can 
buy the houses and the cars—we want 
them to all buy them American made—
who buy the boats and the snowmobiles 
and the cottage up north, who send the 
kids to college and believe in the 
American dream: that if you work 
hard, you can be successful in this 
country and you will have the oppor-
tunity to have the dignity of work. 

From Union City, MI: I am writing 
this letter because there seems to be 
some confusion about our economy. 
Our government seems to think that a 
tax cut will help but I don’t think so. 
Since the year 2000, there has been over 
3 million manufacturing jobs that have 
been lost, gone to China. My wife and I 
own a small machine shop in Union 
City, Michigan. At one time we had 7 
employees. Now my wife, my son and 
myself are all that is left. Most of the 
time we don’t even have enough work 
for ourselves. I have watched as many 
of my friends and competitors have 
gone out of business and just closed 
their doors or filed bankruptcy. While 
we fight the war on terrorism, if we are 
not careful, we will lose a much bigger 
war to the rest of the world without a 
shot being fired. 

From Clyde, MI: My husband, a 25-
year mechanical engineer, designer of 
automotive special machines, has been 
laid off for seven months. The company 
he worked for was bought by Fiat and 
within two years, began outsourcing 
the engineering to countries such as 
Bosnia where engineers will work for $6 
an hour. Our workers can’t compete 
with that obviously. The engineering 
department is now closed completely, 
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everything is outsourced. He is 55, laid 
off, 21⁄2 weeks short of his retirement, 
vesting at 100 percent, can’t draw So-
cial Security, and has been unable to 
find work. The market is flooded with 
engineers because outsourcing is hap-
pening all over. I work two jobs and a 
third when I can get the work. If we 
want to maintain the quality of our en-
vironment and keep our families fed, 
we need legislation to address the in-
equities in manufacturing standards 
globally, balancing tariffs, something. 
Our workers can’t compete with the 
salaries outsourcing provides from 
other countries but for which foreign 
workers can maintain their own stand-
ard of living. 

Again, I have received letter after 
letter after letter saying the same 
kinds of things. I also receive letters 
from furniture makers. I have had the 
opportunity to be in Grand Rapids, MI, 
and talk with furniture makers who 
have lost their contracts to Chinese 
contractors or subcontracting has 
moved over to China. They say: Well, it 
is because they can’t compete. It is 
just the way the economy works. 

Well, no, it is not. China manipulates 
their currency and it amounts to about 
a 40 percent tax on goods and services 
we send to China. They are not playing 
by the rules. They don’t play by the 
rules. Why aren’t we standing up for 
us? My constituents are saying: What 
about us? What about our jobs? We ap-
preciate the fact that four people who 
wanted to be promoted as judges have 
not had the opportunity to do that. 
One hundred sixty-eight, yes; four, no. 

But I hear from people representing 
this 3 million people saying: What 
about us? What about a marathon for 
us? What about spending time on the 
floor debating solutions that will cre-
ate jobs for the people in this country 
that represent the majority who be-
lieve in this country, who work hard 
every day, who want to work hard, who 
want the dignity and respect of work? 
They don’t want a handout. They want 
to work. They are finding their jobs are 
leaving, and they need our help.

Our manufacturers, large and small, 
and the people who work for them, 
need our help. They are asking us to 
work on a bipartisan basis. These folks 
are not Democrats or Republicans. 
They are Americans. They are Michi-
gan citizens. They are asking us to 
turn our focus to those families, those 
people in our country who need our 
help. What we do is always about val-
ues and priorities—always. It is always 
about values and priorities. 

I believe this debate is about mis-
placed priorities and we need to return 
to what is most important in the pre-
cious hours we have here and the time 
we have to get something done for the 
American people, because there is a lot 
at stake, including the quality of our 
way of life as a country. We cannot af-
ford to lose our manufacturing base. 
We cannot afford to lose the middle 
class of this country, which has made 
us strong. If we are not careful, that is 
exactly what is going to happen. 

I call on my colleagues to spend this 
time on how we move forward and take 
this number of 3 million jobs down to 2 
million and to 1 million and get it 
down to zero, because that is the num-
ber that truly counts for all of us. 

Thank you, Mr. President. 
The PRESIDING OFFICER. The Sen-

ator from Idaho. 
Mr. CRAIG. I inquire of the time. 

Where are we? 
The PRESIDING OFFICER. The mi-

nority still has 41 seconds remaining. 
Mr. REID. We are happy to yield 41 

seconds to the majority. 
The PRESIDING OFFICER. Does the 

Senator from Idaho seek time? 
Mr. CRAIG. The chairman of the Ju-

diciary Committee is on the floor. I 
will yield to him. 

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized. 

Mr. HATCH. Mr. President, I apolo-
gize to those listening in and to my 
colleagues for having laryngitis. 

Mr. REID. I want my 41 seconds back 
with that voice. 

Mr. HATCH. Your voice is not much 
better than mine, from what I can 
hear. 

Whenever you are losing an argu-
ment, you try to bring up something 
that might help you to win. This argu-
ment about jobs is very important, but 
I remember all last Monday being 
wasted by our colleagues on the other 
side. I can list all of the obstructions 
that have occurred this year, time 
after time, when we tried to do some-
thing that might be good in that area. 
This phony chart of 168 to 4, it doesn’t 
take any brains to realize that is to-
tally false. 

Tomorrow, we are going to have two 
cloture votes on two more, so there are 
at least six. If you go through all those 
they really do plan to filibuster, you 
get up around 15, 16, or 17. This is the 
first time in history this has happened. 

I rise to speak about the judicial 
nominees being filibustered by a mi-
nority of Senators. I have served in the
Senate for 27 years, and I can honestly 
say President Bush’s nominees are 
among the best I have ever seen. They 
are experienced, intelligent, ethical, 
hard working, respected in their com-
munities, and they have given their 
lives to public service. We honor these 
great men and women for volunteering 
to serve their country. They have put 
forward their good names for evalua-
tion by the Senate and they deserve a 
simple up-or-down vote—just the dig-
nity of the vote. Our priority is to vote 
on these nominees. We owe them no 
less. 

By June of this year, we had two 
well-qualified nominees blocked by fili-
busters. These filibusters were the first 
two in the history of this body. By the 
end of July, we again made history, 
adding a third filibustered nominee. By 
October, we had four nominees filibus-
tered, another record. Shortly, we will 
have two more filibustered nominees, 
yet another record. The number con-
tinues to rise. 

Those who are watching this, don’t 
believe this phony chart. That has 
never happened before. Like you say, it 
is one thing to say we gave the 168 a 
trial. Most of them are district court 
judges now. So we gave 168 a trial, but 
we only lynched 4 of them—6 of them 
now, or 8 probably next week. It will be 
up to 17 before long. 

I promise not to talk about the color 
of somebody’s tie or my favorite fast 
food. I want to talk more about num-
bers tonight. I want to talk about 
President Bush’s nominees to the Fed-
eral court. Ambrose Bierce defined 
nominee as a ‘‘modest gentleman [or 
gentlewoman] shrinking from the dis-
tinction of private life and diligently 
seeking the honorable obscurity of pub-
lic office.’’ That may or may not be the 
case, but I want to highlight several of 
the distinguished and respected judi-
cial nominees who are currently being 
filibustered by the Democratic Party 
members, Justice Janice Rogers 
Brown, Justice Priscilla Owen, and 
Judge Carolyn Kuhl. We can talk in 
terms of numbers, but I prefer to talk 
about why these three distinguished 
judges deserve a simple up-or-down 
vote on the Senate floor, and why they 
deserve to be confirmed as Federal 
judges. 

We started hearing from the other 
side that, according to my colleagues, 
these nominees have despicable views, 
or are wildly out of the mainstream, or 
from the hard right, are mean people, 
have embarrassing records, are far out 
and off the charts, are unqualified, are 
activist, are extremists, or right-
wingers who would like to take the 
country back to the 1890s, are deeply 
hostile to and actively seeking to un-
dermine civil rights, women’s rights, 
and workers rights—gee—seek to turn 
back the clock on constitutional 
rights, have records of not really help-
ing women, seem to have little regard 
for the rights of women, and represent 
the ‘‘worst of the worst,’’ as one col-
league on the other side put it the 
other day. Those were the nice things 
they have said.

Actually, Judiciary Committee hear-
ings often remind me of an old Far Side 
cartoon showing three cowboys on 
Main Street in the Old West. One cow-
boy lies sprawled on the dusty street, 
with a revolver lying next to his arm. 
The cowboy on the left stands with a 
smoking gun, staring at the fallen 
man, and saying: ‘‘OK, stranger . . . 
What’s the circumference of the Earth? 
. . . Who wrote the ‘Odyssey’ and the 
‘Iliad’? . . . What’s the average rainfall 
of the Amazon Basin?’’ The cowboy on 
the right stands stunned, with his 
hands to his face, saying, ‘‘Bart, you 
fool! You can’t shoot first and ask 
questions later!’’ In a similar vein, Am-
brose Bierce wrote that to nominate 
someone was to ‘‘designate for the 
heaviest political assessment. To put 
forward a suitable person to incur the 
mudglobbing and deadcatting of the op-
position.’’ I often fear we do not give 
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our judicial nominees a fair chance be-
fore shooting them down. 

The other side, before they heard one 
word out of Janice Rogers Brown’s 
mouth, was already shooting her down; 
they didn’t give her a chance. 

I hope we can move past applying la-
bels to the fine men and women who 
have volunteered to serve their coun-
try through judicial service. Our duty 
under the Constitution is to determine 
whether judicial nominees possess the 
experience, intelligence, and tempera-
ment needed for judicial service. Our 
constitutional responsibility is to 
judge whether judicial nominees are 
willing and able to place the rule of law 
above all other concerns in rendering 
justice. The Senate cannot fulfill its 
constitutional duty when a minority of 
Senators refuses to allow an up-or-
down vote for the President’s nomi-
nees. As it stands, a bipartisan major-
ity of U.S. Senators stand ready to 
vote on and confirm each of these ex-
cellent nominees.

Mr. COLEMAN. Will the Senator 
yield for a question? 

Mr. HATCH. Yes, I am happy to. 
Mr. COLEMAN. A concern we have 

with nominees is they are competent 
and able to do justice and do the right 
thing. There are ways to measure that. 
I ask the chairman, is it true the three 
nominees we are debating have been 
rated qualified or well qualified by the 
American Bar Association? Is that an 
objective standard by which nominees 
can be rated? 

Mr. HATCH. That is true. Remember, 
all throughout the Clinton administra-
tion, on all their nominees, our friends 
on the other side were saying if the 
ABA approves them with a qualified 
rating, then they deserve to have an 
up-or-down vote. When they have a 
well-qualified rating, the highest rat-
ing you can possibly have, then there is 
no question they deserve an up-or-down 
vote. Like the three cowboys in the 
street I talked about, they shoot them 
down before they even get a chance to 
have that vote up or down. 

Mr. COLEMAN. Sometimes the peo-
ple can rate judges, when judges are up 
for election. I ask, is it true Justice 
Owen was elected to the Texas Su-
preme Court by 83 percent of the vote 
in Texas? 

Mr. HATCH. Absolutely true. 
Mr. COLEMAN. Is it true Janice Rog-

ers Brown was retained to serve by 76 
percent of California voters? 

Mr. HATCH. Yes. I might add Justice 
Owen, to get back to her, had 84 per-
cent of the vote in the year 2000. That 
is the highest support of any State su-
preme court justice that year. Most 
every major newspaper in Texas en-
dorsed her. Our colleagues on the other 
side say she is out of the mainstream. 
Give me a break. 

In the case of Justice Brown, she won 
76 percent of the vote. I think there 
were four, if I recall correctly, supreme 
court justices up for election. She won 
the highest vote of all of them in a 
State not known for conservative poli-

tics. Yet they have tried to paint her 
like she is some sort of a rightwing 
nut. Well, just look at NBC News. They 
made it pretty clear she is no right-
wing nut. She is a very good person. 

Mr. COLEMAN. I ask the chairman, 
sometimes judges can be graded by 
peers, folks who served with them, who 
know firsthand the quality of the work 
they do. Is it true Judge Kuhl has the 
support of over 100 California judges 
across the political spectrum? 

Mr. HATCH. Yes, of both Democrats 
and Republicans. She is one of the 
most highly rated judges in California. 
She is outstanding. Frankly, these are 
Democrats saying she made one of the 
best judges on the Ninth Circuit Court 
of Appeals. 

Mr. COLEMAN. I ask one last ques-
tion. How is it the opponents of these 
nominees can claim these nominees are 
extreme or out of the mainstream, or 
not qualified? 

Mr. HATCH. Well, I suppose the over-
whelming majority in the most popu-
lated State, in the case of California, is 
out of the mainstream. I guess the 
overwhelming majority in one of the 
largest States in the Union, Texas, is 
out of the mainstream. You know, I 
suppose having the support of her fel-
low judges, in the case of Carolyn Kuhl, 
across the board, Democrats and Re-
publicans, is out of the mainstream. 
According to these people over here—I 
will tell you who is out of the main-
stream, it is these people over here who 
are filibustering judges for the first 
time in history and really endangering 
this process. It is ridiculous. It is 
wrong. I think the American people 
have to rise up and let them know it is 
wrong. 

Mr. COLEMAN. I thank the Senator. 
Mr. ALLARD. Will the Senator yield 

for a question? 
Mr. HATCH. I am happy to. 
Mr. ALLARD. I am a veterinarian by 

profession, and we have a code of ethics 
in our profession. I understand we are 
expected to abide by the code of ethics, 
and I understand the American Bar As-
sociation has a code of ethics for 
judges. My understanding is the code of 
ethics says you will not take a posi-
tion, when you are in the process of 
seeking a position on the bench, that 
might prejudice your ability to decide 
a case. Every one of these individuals 
up for consideration is highly respected 
by their peers. I suspect it is because 
they are honorable and they live by the 
code of ethics. 

I am disturbed by the specific ques-
tions that come from members of the 
committee when, in my view, it makes 
it difficult for the nominee to answer 
those questions because it would make 
it difficult for them to be objective in 
the way they look at a case that comes 
before them. I wonder if you would 
share with me about the code of ethics 
and the question on how is that prac-
tical, and do you have any reason to 
believe these are horrible individuals 
who would not measure up to the high-
est standards of the court, based on 

their peers who recommended them as 
highly well qualified? 

Mr. HATCH. I have been on the Judi-
ciary Committee for 27 years. I have to 
say I have not seen any better nomi-
nees in that whole time. As far as eth-
ics, the only one the Democrats de-
manded an answer to every question—
questions about future cases that will 
come before them—not the only one, 
but the main one, was Bill Pryor. The 
other one was Miguel Estrada. To 
make a long story short, it has been a 
very unfair process for these people. We 
have more than made the case that 
Miguel Estrada was treated completely 
different from John Roberts. Both of 
them served in the Solicitor General’s 
Office. They asked these stupid ques-
tions about documents that are the 
most highly privileged documents in 
the Government today, and seven 
former Solicitors General said these 
cannot be given, and they used that as 
a phony excuse to shoot down Miguel 
Estrada, who is well qualified by the 
American Bar Association. When Bill 
Pryor answered all the questions, they 
said you answered too many questions. 
You are damned if you do, damned if 
you don’t. 

It is pretty clear, they just wanted to 
shoot these people down right from the 
beginning. To come out here and make 
such a fuss about jobs when they have 
been obstructive all year long is so 
phony that I have to admit, it almost 
brings tears to my eyes. Maybe it does 
bring some tears to my eyes because 
phony things tend to do that. 

Mr. ALLARD. I thank the Senator 
for responding to my question. I have 
one other followup question. You men-
tioned jobs and it seems to me we have 
an efficiently operating judiciary. We 
don’t have a lot of lawsuits that help 
the economy. That means we need to 
move out of filibuster and get these 
nominees voted up or down and get 
them on the bench, particularly in the 
circuit courts where we have a lot of 
pending cases. One of the best things I 
think we can do is to get these nomi-
nees on the bench and fulfilling their 
duties. Do you agree? 

Mr. HATCH. I do. Sometimes the dis-
trict courts are involved and that is 
why we need the circuit court of ap-
peals. Yet this President is treated dif-
ferent than prior Presidents, including 
President Clinton. About two-thirds of 
the circuit court nominees haven’t 
even had a vote. Usually by this time 
in a President’s career about 90 percent 
have had a vote. 

Ms. COLLINS. Will the distinguished 
Senator yield for a question? 

Mr. HATCH. I am delighted to. 
Ms. COLLINS. The Senator from 

Utah is an extraordinary lawyer, and 
he also has a distinguished history in 
the Senate and has served so ably as 
the chairman of the Senate Judiciary 
Committee. I wonder, given the Sen-
ator’s breadth of experience, if he hap-
pens to know the origin of the word fil-
ibuster and could he enlighten the 
Members of this body and those who 
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are watching tonight as to its origin 
and meaning. 

Mr. HATCH. I was hoping somebody 
would ask that. We have a chart pre-
pared. They put it up. Filibuster comes 
from a Spanish word ‘‘filibustero,’’ 
meaning a pirating or hijacking, one 
word for obstruction. That is what it 
is. Look, I have no problem with fili-
busters on the legislative calendar be-
cause the Senate can set its own rules. 
But when it comes to the Executive 
Calendar, that calendar depends on 
your exercising restraint by advising 
and consenting, which means a simple 
majority vote up and down.

In the Clinton years, every Clinton 
nominee who came to the floor got a 
vote up or down. We did have a few who 
wanted to filibuster Clinton nominees. 
I personally stopped that because I rec-
ognized it would be disastrous for the 
Senate if we went down that road. As 
you can see, it is disastrous. We are in 
the middle of going down that road. We 
have already gone down it because our 
colleagues on the other side just don’t 
seem to understand how important it is 
for them not to filibuster Federal judi-
cial nominees. But I thank my col-
league for bringing it up. 

Ms. COLLINS. I thank the Senator 
for his clarification. That is indeed fas-
cinating and we have learned a great 
deal here this evening. 

Mr. SESSIONS. Will the Senator 
yield for a question? 

Mr. HATCH. I will be happy to. 
Mr. SESSIONS. Addressing the dis-

tinguished chairman of the Judiciary 
Committee, who has served so ably for 
so many years on these matters, I 
would like to follow up on that ques-
tion that was just asked. 

During your tenure as chairman of 
the Judiciary Committee when Presi-
dent Clinton was President, and he was 
nominating judges that sometimes 
would not have been our choice, or 
your choice for a judge, did you have 
occasion to express your opinion as to 
whether a filibuster was appropriate or 
not? 

Mr. HATCH. As the Senator will re-
call, right in the middle of a couple of 
very controversial nominees, Judge 
Paez, now Judge Berzon, there were 
some on our side who legitimately felt 
they should filibuster both of those——

Mr. SESSIONS. I hate to interpret 
the Senator, but his microphone is dis-
torting pretty badly. Maybe the cord is 
broken? 

Mr. HATCH. Maybe I can bring it 
down here. Maybe it will work better 
here. I have it too close to my mouth. 
I am glad the Senator corrected that. 

Judge Paez had been an activist 
judge in the eyes of many of our col-
leagues on the district courts out there 
in California. Marsha Berzon was one 
of the leading labor lawyers in the 
country. We had some who wanted to 
filibuster them. I stood up in caucus 
and said that is not going to happen. 
To his credit, the then majority leader 
TRENT LOTT stood up and said that is 
not going to happen. 

We are both leading conservatives, 
but we knew that was a disastrous 
thing to do in this body because it 
would lead to animosities you could 
never quite—that would remain. It 
would lead to partisanship. It would 
violate the Constitution, it would vio-
late the very advice and consent 
clause, the great power we have been 
given by the Founding Fathers. 

Frankly, as the distinguished Sen-
ator has pointed out, I stood up and 
said that is not going to happen and it 
did not. 

Did we have some cloture votes? Yes. 
But the cloture votes were to get to 
the nominee so we could vote. Every 
Clinton nominee who came to the floor, 
who was brought to the floor, got a 
vote up or down. Only one was defeated 
and that was Ronnie White, on a 
straight vote up or down. But every 
other one, all 377 of them, the second 
highest total in history, passed. 

Did I agree with all those judges? 
You bet your life I didn’t. But they 
were qualified. The fact I didn’t agree 
with them ideologically was irrelevant. 
What is relevant is, Are they qualified? 
I certainly would not take away the 
opportunity of serving in the Federal 
Government for an otherwise qualified 
person just because I disagreed with 
that person on abortion or on any 
other issue, for that matter. 

Mr. SESSIONS. Will the Senator 
yield for a further question? 

Mr. HATCH. Yes, I yield. 
Mr. SESSIONS. I remember that very 

well. I remember you speaking clearly 
that the filibuster was inappropriate. 
You both said it publicly and in the Re-
publican conference when the issue was 
raised by people who did not have your 
experience in this matter. TRENT LOTT, 
the Republican leader in debate—I 
voted to end debate, TRENT LOTT voted 
to end debate, you voted to end debate 
and allow an up-or-down vote, and 
when that occurred I voted against the 
nominee. But I agree with your argu-
ment that a filibuster was not sound. 

Let me ask you this. At that time, 
when Senator DASCHLE was the Demo-
cratic leader and Senator LEAHY was 
ranking member on the Judiciary Com-
mittee, did they take a public position 
that a filibuster of Clinton judges was 
not appropriate? 

Mr. HATCH. Virtually every Demo-
crat said it, took the position a fili-
buster should never take place. All 
they asked for was an up-or-down vote. 
That is all they wanted, if we would 
just be decent enough to give them an 
up-or-down vote. We did. We were de-
cent enough. 

What does that imply about what is 
going on on the other side? I will let 
the public draw their own conclusions. 
But we were decent. We did what was 
right. We gave them up-or-down votes. 
Frankly, what is going on here is just 
appalling. 

Mr. SESSIONS. Let me follow up. 
Now that President Bush is in the 
White House and he is sending judges 
over, has your position on whether a 

filibuster is appropriate or not changed 
in any way? 

Mr. HATCH. No, it has not, because a 
filibuster is inappropriate when it 
comes to judicial or even executive 
nominees, especially judicial nominees. 
Our ability to give advice and consent 
means if you don’t like the nominee, 
vote against him or her. If you do, vote 
for them. But, above all, don’t ob-
struct, which is exactly what they are 
doing here, obstruction, from the Span-
ish word, ‘‘filibustero,’’ meaning a 
pirating or hijacking. Just one more 
objection. Now we have six more objec-
tions, as of tomorrow—actually they 
require cloture votes to be filed on Jan-
ice Brown, and of course Carolyn Kuhl, 
so we now have six. I could name up to 
17 they have threatened to filibuster 
and probably will. 

To keep bringing that phony chart up 
here is an insult to everybody on this 
floor. It is an insult to everybody 
watching. It just shows they are void of 
any real arguments. To now try to 
change the nature of the debate to 
jobs, when they have obstructed all 
year long, is an insult. 

Mr. SESSIONS. Will the Senator 
yield for one following question? 

Mr. HATCH. I will be happy to. 
Mr. SESSIONS. Senator HATCH, so it 

is clear to me, it is your position, the 
position of TRENT LOTT, has not 
changed as to whether a filibuster was 
appropriate, and neither has that of 
our majority leader, BILL FRIST? 

Mr. HATCH. It has not changed. But 
their positions have changed. 

Mr. SESSIONS. Let me ask you with 
regard to TOM DASCHLE, the Demo-
cratic leader, and Senator LEAHY, the 
ranking member on the Judiciary Com-
mittee, who argued so aggressively
against filibusters just 2 or 3 years ago, 
has their position changed today? Are 
they, in fact, participating in an un-
precedented procedure, an unprece-
dented filibuster of judicial nominees? 

Mr. HATCH. No question. They were 
very forthright and very strong that 
there should never be filibusters of ju-
dicial nominees. Now all of a sudden 
when it is to their advantage, they 
think—I think it is to their great dis-
advantage. They lost the 2000 election 
in part because of the way they are 
treating judgeship nominees. I think 
they are going to lose a lot of standing 
in this country. The way they are 
treating southern nominees is abysmal, 
like Bill Pryor. Like Charles Pick-
ering. 

It doesn’t take any brains at all to 
realize they just don’t think these two 
able people are worthy of being on the 
bench when in fact they are more wor-
thy than many of the nominees we ap-
proved for them in the 8 years of the 
Clinton administration. 

Mr. SESSIONS. I thank the Senator 
for his leadership. I asked those ques-
tions because it was suggested last 
night in debate that somehow those on 
this side had changed our view. I think 
it is quite crystal clear the only views 
that have changed and only positions 
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that have been changed are those on 
the other side. Unfortunately, it has 
changed the historical principles of 
this Senate with regard to filibusters 
of nominees. 

The PRESIDING OFFICER. The Sen-
ator from Idaho. 

Mr. CRAIG. Mr. President, will the 
chairman of the Judiciary Committee 
yield for a question? 

Mr. HATCH. I will be happy to. 
Mr. CRAIG. The chairman in earlier 

questioning by the Senator from Min-
nesota alluded to the fact that NBC 
News tonight featured as their lead 
story Janice Rogers Brown, Supreme 
Court justice from California. I am a 
freshman on the Judiciary Committee 
so I have not had the experience you 
have had, going through numerous 
years of confirmation hearings. But I 
must tell you I was so impressed with 
this woman’s talent and her clarity in 
answering questions. 

What is her background? What was 
her beginning, if you will? I think it is 
the great American story, I am told. 

Mr. HATCH. She was born a share-
cropper’s daughter. This woman had it 
rough all the days of her life. She put 
herself through college and law school 
as a single mother. She has worked in 
State government now for I think it is 
26 years. And they are trying to say she 
is against government? My gosh, she 
has worked there and been supportive 
for I think 26 years. She is one of the 
best nominees I have ever seen. 

If we had done to three woman nomi-
nees what they are doing to these 
three—Priscilla Owen, who broke 
through the glass ceiling, getting 
women a right to be partners in law 
firms; Carolyn Kuhl has the support of 
100 of her fellow judges out there, 
Democrats and Republicans; Janice 
Rogers Brown, sharecropper’s daugh-
ter, has risen to the top of the heap, 
who has fought her way all her life—if 
we had done this to any of their nomi-
nees they would be screaming about it 
right up to today. It is unbelievable 
they are trying to do this on these 
three women nominees. They want a 
regimented liberal approach to every-
thing, and if it is not there, then they 
are out of the mainstream, according 
to them. 

I think most people in this country 
are in the middle and, I think, the mid-
dle or moderate conservative. But, be 
that as it may, these are competent, 
qualified, well-qualified women, and 
they are treating them like dirt. I 
don’t understand it, myself. 

Mr. CRAIG. Will the Senator yield 
for another question? 

Mr. HATCH. I will be delighted to. 
Mr. CRAIG. It was also mentioned in 

that questioning by the Senator from 
Minnesota that Justice Brown had re-
ceived—I think your response was—74 
or 76 percent of the vote of the State of 
California in a reconfirmation of her 
position. We have heard a great deal 
about judges who dissent too much. 
She was criticized by the Democrats 
for some of her speeches, that she was 

‘‘out of the mainstream,’’ even though 
she received this phenomenal vote in 
California. Didn’t Justice Brown write 
more majority opinions than any other 
justice in the Supreme Court of Cali-
fornia—in the last term, I believe is 
what they are saying? 

Mr. HATCH. Yes, the distinguished 
Senator makes a good point. She was 
elected by 76 percent of the vote. I 
would have to say, she wrote a major-
ity of the majority opinions, and joined 
in some 73, if I recall correctly, unani-
mous opinions. In other words, she is 
not only in the mainstream, she is one 
of the best justices, State justices in 
the country. They are treating her like 
dirt. I don’t understand that kind of 
treatment. 

The PRESIDING OFFICER. The ma-
jority’s time has expired. 

Mr. CRAIG. I thank the Senator for 
his answers to my questions. 

The PRESIDING OFFICER. The Sen-
ator from Nebraska. 

Mr. NELSON of Nebraska. Mr. Presi-
dent, I rise this evening to express 
what might be best described as my 
disappointment in what has occurred 
during the past 24 hours, now I under-
stand perhaps another 12 hours. I ask 
we move the process forward. 

Mr. HATCH. Will the Senator yield 
for a unanimous consent request? It 
will only take a few seconds. 

UNANIMOUS CONSENT AGREEMENT 
I ask unanimous consent at 8:30 a.m. 

on Friday the Senate begin an hour of 
debate equally divided prior to the first 
cloture vote; further, that the last 20 
minutes be equally divided, the first 10 
minutes under the control of the 
Democratic leader or his designee and 
the last 10 minutes under the control of 
the majority leader or his designee. 

Mr. REID. No objection. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. HATCH. I thank my colleague. 
The PRESIDING OFFICER. The Sen-

ator from Nebraska. 
Mr. NELSON of Nebraska. Mr. Presi-

dent, I rise tonight to express dis-
appointment over what has happened 
over these past nearly 24 hours, or past 
24 hours-plus, and perhaps another 12 
hours. I just ask we move the process 
forward. 

I would like to make very clear a few 
statistics I think are appropriate to-
night. We have seen many statistics or 
many different versions of the same 
statistics over these past many hours. 
Tonight I would like to make very 
clear a few statistics with respect to 
my voting record on confirmation of 
judicial nominees, which is really 
based on the principles I hold as a 
Member of the Senate. 

I voted to invoke cloture 13 times. 
That is a 100 percent voting record on 
judicial nominees. To date, I have 
never voted against invoking cloture 
on a judicial nominee, not one.

I have voted in favor of confirming 
all nominees except one, and I voted 
for cloture to move the process for-
ward, even on a nominee I cannot sup-
port. 

I have done all these things because I 
believe in moving the process forward. 
As Governor of Nebraska, I had the 
great privilege of appointing judges to 
the bench. I appointed the entire Ne-
braska Supreme Court and the entire 
Court of Appeals over my 8 years, and 
nearly 50 percent of the judges in Ne-
braska. I may not be good at it, but I 
have had a lot of experience. 

I would hope we could move forward 
this process. If we cannot agree, then 
at least we ought to move on. What is 
happening right now during these 
hours of debate is not about moving 
the process forward. In fact, what is 
being accomplished seems to me to be 
just the opposite, setting us back. This 
debate has served only to further frus-
trate the work of this body, delayed ac-
tion on critical legislation that must 
be addressed, and has further polarized 
the competing sides on these very con-
troversial appointments. 

The question I ask tonight is, Does 
using a tactic of delay to criticize and 
attack another tactic of delay cause 
you to make the point or lose the 
point? 

To add further frustration to this 
matter, this delay occurred only after 
we were forced to choose between miss-
ing votes on Tuesday, Veterans Day, or 
cancelling the many obligations most 
of us made to our constituents to par-
ticipate in events to honor veterans 
back home. The leadership basically 
decided having these hours of debate 
seemed to be more important than hon-
oring those who fought and died while 
protecting the freedoms that under or-
dinary and normal circumstances are 
debated and defended in this very 
Chamber every day. By having votes on 
Veterans Day, I could not participate 
in that exercise, and I didn’t appreciate 
having to choose between Nebraska 
veterans and votes on legislation be-
fore this body. Like others, I chose to 
be with my veterans. I missed two 
votes. I would do it again in a heart-
beat. 

But it is not only our veterans who 
were not given the consideration they 
deserve. It is also our seniors, who are 
anxiously awaiting a prescription drug 
benefit. What do I say to George and 
Lee back home when they ask me, 
‘‘Why haven’t you been able to get a 
prescription drug benefit but the Sen-
ate could debate on other issues for 30-
plus hours’’? 

It is those who suffer from mesothe-
lioma who desperately await an asbes-
tos reform bill. What do I say to a 
widow of a recently deceased judge in 
Nebraska who was waiting to collect 
money because of the bankruptcy of a 
particular company? She is unable to 
collect it, but would have the oppor-
tunity, under an asbestos reform pro-
posal, to collect on behalf not only of 
herself, but on behalf of her young chil-
dren.

I am just one of 100 in this great leg-
islative body, and I am very honored to 
be here. Even though I am relatively 
new to the scene, I think it is very 
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clear each of us is entitled to his or her 
own opinion. I have to say some of us 
are moving the process forward. I find 
it difficult to explain to others why we 
cannot be independent in our thinking 
about judges. Someone might say there 
is not too much of a difference about 
this judge or that judge. That is what 
this process is all about. But when we 
can’t come to an agreement about a 
particular judge and we can’t move for-
ward, we cannot delay in this situa-
tion, but we must in fact move on. 

I oftentimes try to impress upon my-
self and my family and my friends and 
others that reasonable people can and 
will disagree. But when they are unable 
to agree, it is unreasonable to expect 
the process to come to a halt regard-
less of the rules, but it is important to 
go ahead and move on. I embrace that 
philosophy because I too would always 
like to have everything go my way. I 
would like to see every bill read ex-
actly as I wish and every nominee be 
the one I choose. Instead, I do embrace 
that philosophy because I believe we 
can have those differences of opinion, 
hold different views on the issues, serve 
different constituencies from diverse 
regions of this great Nation, and we 
can, in spite of all that, and in many 
instances because of that, achieve 
progress in addressing the critical 
issues of our entire Nation. 

I don’t believe these hours of debate 
have helped us move closer to resolving 
our differences on these 4 nominees. In 
fact, I am afraid it has achieved just 
the opposite. I fear this exercise may 
have poisoned the well, leaving this 
body with such stark disagreements, 
and any progress on the issues that 
matter to my constituents—a prescrip-
tion drug benefit, an energy policy, as-
bestos reform, welfare reform—and the 
bills that run the Government may not 
be now attainable. 

Many Americans question the mo-
tives of both sides as this spectacle 
continues. I am not going to suggest a 
motive for all of this, but I can surmise 
a conclusion: These hours have been 
needlessly carved out while the critical 
issues remain unresolved. My constitu-
ents sent me here to get things done—
not to pander, not to be a partisan, not 
to disrupt, delay, object, or deny, not 
to waste 30 minutes or 30 hours. 

In the interest of moving forward, 
making progress, and doing good work 
for the American people, I urge my col-
leagues, not in any partisan way, to 
think long and hard about what is 
being orchestrated here for these hours 
and what the American public expects 
of us during the final days of the ses-
sion—so we can deal with the prescrip-
tion drug benefit, so we can deal with 
the energy needs, so those folks who 
are today worried about the cost of 
natural gas and the high cost of energy 
sources in the future know there is a 
solution in sight. 

Drought relief: I can go back to Ne-
braska and say, Well, we couldn’t get a 
drought bill. I guess it was OK that we 
debated 30 hours on other issues, but in 

fact when you are losing your family 
farm as a result of the continuing 
drought, that isn’t probably going to 
sell. 

Highway reauthorization: Many 
States today are waiting for the high-
way reauthorization so they can con-
tinue to build and improve their infra-
structure, because that relates to 
jobs—jobs in construction, but also 
jobs because of the improved infra-
structure. 

Many States are worried today about 
FAA reauthorization. I have airports in 
smaller communities in Nebraska that 
are worried about being able to build 
and expand and improve their airports 
due to part of the reauthorization. 

What do I say to them if that doesn’t 
get accomplished? What do I say to 
those who are waiting for asbestos leg-
islation? What do I say about class ac-
tion? When are we going to get that ac-
complished? 

When are we going to say enough is 
enough? If these 30 hours-plus that are 
now going into more hours had been 
used to debate health insurance, the 
full funding of special education, deal-
ing with the Federal unfunded man-
dates, or some of us had worked pre-
viously on State fiscal relief, or in 
finding more ways to create jobs and 
improve the jobs and the markets we 
have today, looking for ways to make 
trade not only free but fair so we don’t 
export jobs but we do import and ex-
port our products at the same time—if 
we had spent the time on that, then 
this time could have been productive. 

In many ways perhaps there can be a 
catharsis as we move forward on find-
ing new ways to deal with the judici-
ary. I have looked back and forth over 
the years looking at the role of the ju-
diciary to see if there is anything any-
where that ever gives the judge the 
right to legislate or to make law. The 
one thing I made clear with every judi-
cial candidate was: Are you going to be 
in the position of a judge or do you 
want to be a legislator? Are you going 
to legislate or are you going to adju-
dicate? The position of a judge is not to 
legislate. It is to interpret law, to 
apply law, and to adjudicate. 

To win constituency groups in Presi-
dential elections, the unfortunate 
thing for some time has been to say I 
am going to appoint judges to do cer-
tain things, to rule certain ways on the 
Supreme Court bench, to rule in cer-
tain ways on certain issues that will 
appeal to a constituency or to win con-
stituency groups. 

Sometimes I think we politicize the 
judiciary, and that is why we are where 
we are today. We need to move away 
from worrying about ideology, political 
philosophy, and to make sure judicial 
activism is not a part of what we do. If 
Presidential candidates say they are 
going to appoint Supreme Court judges 
not to be conservative or liberal, but 
those who will fairly apply the law and 
those who will do what they think is 
right under the law, not to make the 
law, then I think it is important. Poli-

ticians do keep promises. In the view of 
many, maybe not many promises. But 
politicians do keep promises when they 
say they will appoint judges of a cer-
tain kind. Then they are obligated to 
constituency groups to do that. 

That is the root cause of our prob-
lem—moving away from ideology and 
political philosophy so we only deal 
with judges who come to the bench 
with the idea they are there to apply, 
to interpret the law, not to legislate, 
not to make the law. Until we do that, 
we are going to be hopelessly bogged 
down from time to time. But I am here 
to move the process forward. If the rest 
of us can’t get together to move the 
process forward as a body, then we at 
least ought to move on. 

Thank you, Mr. President. I yield the 
floor to my colleague from West Vir-
ginia. 

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

UNANIMOUS CONSENT REQUEST—S. 1853 
Mr. ROCKEFELLER. Mr. President, I 

ask unanimous consent that the Sen-
ate proceed to legislative session and 
that the Finance Committee be dis-
charged from further consideration of 
S. 1853, a bill to extend unemployment 
insurance benefits for displaced work-
ers, the Senate proceed to its imme-
diate consideration, the bill be read a 
third time and passed, and the motion 
to reconsider be laid upon the table. 

Mr. CRAIG. Mr. President, reserving 
the right to object, I ask unanimous 
consent that the Senator modify his re-
quest so that just prior to proceeding 
as requested, the three cloture votes 
would be vitiated and the Senate would 
then immediately proceed to three con-
secutive votes on the confirmation of 
the nominations with no intervening 
action or debate. 

Mr. ROCKEFELLER. The Senator 
from West Virginia will not do that. 

Mr. CRAIG. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. ROCKEFELLER. Mr. President, I 

am extremely frustrated that the Sen-
ate continues this debate, or whatever 
it is. It is already more than a day. We 
are dealing with the nominations of a 
handful of judges. That is not trivial. I 
understand that. As a Senate, we have 
a responsibility to address the most ur-
gent issues facing our Nation. Unem-
ployment insurance for those who are 
unemployed, I think, happens to be one 
of them. Today we are, embarrassingly, 
failing to live up to that responsibility. 

This morning I talked at some length 
about the crisis facing our Nation’s 
manufacturing sector. I will not relent 
on that subject. As factories close 
down, people across this country are 
losing jobs, losing health care benefits 
and retirement benefits. As a country, 
we are losing the industrial base that 
is responsible for the greatness of this 
Nation. 

Some of the statistics I mentioned 
this morning I am going to repeat. 

Manufacturing employment is at a 
41-year low, and more than 21⁄2 million 
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manufacturing jobs have been lost in 
the last couple of years. 

This morning I described legislation I 
introduced to address this manufac-
turing crisis. I happen to feel very 
strongly about that legislation. As I 
explained, the bill I crafted would offer 
relief to American manufacturers in 
three ways: 

First, by lowering the effective cor-
porate income tax rate by about 3 per-
cent; second, by providing employers 
tax credit up to 75 percent to help 
cover the cost of health care coverage 
for retirees who had worked for that 
company; and, third, by strengthening 
our trade protection laws. There is a 
plan I laid out to help stem the terrible 
flow of manufacturing jobs from the 
United States overseas. I recognize 
other Senators have different ideas 
about the best way to help our Nation’s 
manufacturing companies compete. I 
welcome the vigorous debate. I believe 
we ought to leave no stone unturned 
when looking for a solution to this cri-
sis which is so vital to so many of our 
people. That is why, frankly, I am so 
frustrated and disappointed we are 
going through this 30-hour charade. 

On the 1st of October, the Senate Fi-
nance Committee, on which I am proud 
to serve, approved legislation known as 
the JOBS Act. That stands for 
‘‘Jumpstart Our Business Strengths.’’ 
The legislation enjoyed broad bipar-
tisan support in the Senate Finance 
Committee and passed out of it. But 6 
weeks later it is still awaiting action 
by the full Senate. 

I do not necessarily agree with every 
provision of that bill, but that did not 
happen to be important to me because 
it represents a serious effort to help 
America’s factories and the people who 
work in those factories. I care about 
those people. I represent those people 
and I will fight for those people. 

The more important provision of the 
bill reduces the corporate tax rate, 
much the same as my own legislation 
would do. Unfortunately no debate has 
been scheduled for this important leg-
islation. Some seem to believe we will 
not have time to consider the legisla-
tion before adjourning this year. That 
is tragic for the people who are not 
working. This Presiding Officer faces 
that in his own State, the State of Illi-
nois. 

I cannot understand that thinking. 
How can we possibly have 30 hours to 
air our grievances about judicial nomi-
nees when we all know exactly what 
the result is going to be? There is no 
time to debate a way to protect Amer-
ican factory jobs. I could pick on many 
other subjects and would be happy to 
do so, but I pick one subject tonight. 

I believe if the Senate took up the 
JOBS Act, we could have a thoughtful, 
constructive debate and we could pass 
it. In fact, as I look about the Senate 
floor, I see the Senator from Nebraska, 
the Senator from Maine, and the Sen-
ator from West Virginia, and the last 
time we were on the floor together, we 
passed a bill which spread out to the 

States $16 billion of Medicaid assist-
ance which they desperately needed—
two Democrats and a Republican. It 
could have been two Republicans and 
one Democrat. It makes no difference. 
We got the job done. The bill passed, 
and the States benefited from it. 

But what are we doing now? We are 
talking. We could pass legislation on 
all kinds of things. I would ask all of 
my colleagues to think for a minute 
about the Americans who right now as 
we speak are hard at work on the 
evening shift in factories around the 
country. They are making everything 
from cars to contact lenses. Many of 
these factory jobs are exhausting. They 
require concentration and heavy lift-
ing. They cause injuries. They require 
concentration. When Americans are 
toiling away in our factories right now, 
we cannot help but be inspired our-
selves to concentrate and to do some 
heavy lifting of our own. We must work 
hard and do our jobs. It is our job as 
Senators to look at the serious policies 
that make our country work or work 
less well. People having a job and put-
ting food on the table is a very major 
part of that. 

Much to my dismay, we are not en-
gaged today in serious debate about 
ways to create and maintain jobs in 
America. That is the subject of discus-
sion in my State. We are not a wealthy 
State. We are a good State. Our people 
are as good or better than anybody in 
any other State. I fight for then. But 
they need work. Instead, our factories 
continue to struggle and are forced to 
shut down. Millions of Americans are 
out of work. Because so many of our 
factories are leaving the country, it is 
more and more difficult for Americans 
to find new jobs. 

People always think when you lose a 
job, you can get another job. There was 
a day when that was true. That is no 
longer true. Indeed, economic experts 
have concluded the vast majority of job 
losses suffered in the last few years are 
permanent, are not replaceable. Fac-
tories are closed and will not reopen. 

Let me take a moment to discuss the 
economic situation in my own State of 
West Virginia. Our steel industry has 
been struggling to recover from years 
of unfair and illegal competition 
against steel that was dumped on our 
markets and sold in America at below 
the cost that it cost to produce it in 
the country it came from—dumped 
steel, illegal steel, breaking our na-
tional law. 

What was once our State’s largest 
employer, Weirton Steel, recently an-
nounced it will cut an additional 800 
jobs. I can remember when 13,000 people 
worked at that company. If President 
Bush backs down on the steel tariffs, of 
course, it will hurt the industry just as 
it is poised to recover. Ending the tar-
iffs early will cost many more Ameri-
cans jobs and at a time we know that 
new factories are not being opened in 
steel. We have to protect those steel 
jobs we have. I mean ‘‘protect’’ in the 
best sense of the word by using the 

American law and by being faithful to 
our own conscience. 

Employment in the coal fields is also 
affected. The coal industry has long 
supplied our steel industry with the 
finest quality coal in the world. That 
has continued to decline. There are not 
many coal miners left anymore in West 
Virginia. Indeed, the manufacturing 
base all over my State continues to 
shrink drastically, and, as it dimin-
ishes, so do jobs with good wages and 
good benefits. That is the American 
dream. 

In the southern coal fields, two other 
established prominent manufacturers—
EIMCO, a Norwegian company that 
manufacturers mining equipment, and 
the Dean Company, with which I spent 
most of my life, a maker of wood ve-
neers—are closed; they went overseas. 

The past year has brought the clos-
ing of two long-time manufacturers in 
north-central West Virginia, the 
Clarksburg Casket and Glassworks 
Company. In the Mid-Ohio Valley in 
Parkersburg, two long-time manufac-
turers, Johns Manvillle and Ames True 
Temper, closed plants. Just 3 weeks 
ago, it was announced another 50-year-
old plant was scheduled to close in Par-
kersburg, putting almost 200 workers 
at Schott Scientific Glass out of work. 
Their jobs went overseas. 

In the Kanawha Valley where this 
Senator lives, two well-established 
chemical companies are closing, Flexys 
in Nitro and FMC in South Charleston. 
These closings mean hundreds of jobs 
lost. 

Where are these workers supposed to 
turn? Their average age may be 45 to 
55. What are they meant to do? Take 
up computer sciences? Biochemistry, 
physics? They can’t do that. There is 
no place for them to go. There are no 
replacement jobs. Some of them take 
temporary jobs where they don’t get 
benefits and try as best as they can to 
work with their families. 

I was extremely pleased at the recent 
news of the strong economic growth in 
the third quarter of this year in this 
country. This does not translate into 
new jobs in West Virginia. New jobs is 
what we look at. People do not feed 
their families and do not pay their 
mortgages with news of strong eco-
nomic growth. They need paychecks. It 
comes from jobs. 

This Congress has not done enough to 
protect the paychecks of hard-working 
Americans. We have failed to stem the 
flow of jobs overseas, a subject about 
which I could speak for 6 hours. We 
have not done enough to provide tem-
porary assistance to workers who have 
lost their jobs. Currently, 9 million 
Americans are unemployed and almost 
2 million Americans have been unem-
ployed for more than 6 months. In West 
Virginia, almost 42,000 workers are fac-
ing the holidays without a job. 

Today, the Senate ought to be ad-
dressing the needs of these workers. 
Therefore, I am pleased to be a cospon-
sor of legislation introduced by Sen-
ator KENNEDY that would extend the 
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unemployment compensation for those 
Americans of which I speak who are 
still struggling to find work in our so-
called jobless economic recovery. 

As factory after factory closes its 
doors, or freezes hiring, workers are 
unable to find new jobs. They are run-
ning out of unemployment benefits at 
an alarming rate. As many as 80,000 
workers per week are expected to ex-
haust their unemployment compensa-
tion in December itself. Senator KEN-
NEDY’s bill would continue Federal un-
employment benefits for an additional 
6 months. The legislation would also 
provide 33 weeks of additional Federal 
benefits in States with especially high 
unemployment rates. 

This bill provides crucial assistance 
for long-term unemployed workers. 
There are more than 1 million workers 
who have already exhausted their ex-
tended benefits but have not been able 
to find a new job. 

Let me be clear. Men and women in 
West Virginia and across the country 
would rather have a paycheck than an 
unemployment check. We all know 
that. However, the jobs are not avail-
able. The choice is not theirs. They 
have families to feed. The Federal Un-
employment Insurance Program was 
specifically created to help workers 
when the economy suffers prolonged 
downturns. Workers have paid into the 
unemployment compensation fund and 
they deserve to collect benefits from 
the fund during such a weak jobless re-
covery. 

Currently, the unemployment insur-
ance trust funds have $20 billion sitting 
in a bank. The benefits outlined in Sen-
ator KENNEDY’s bill would cost $16 bil-
lion. To me it is unconscionable to 
leave the funds in the bank when they 
are needed by workers during hard 
times. Moreover, by making additional 
unemployment benefits available, Con-
gress will also obviously be helping our 
economy.

I am afraid that the charade we are 
engaged in at the moment is a lose-lose 
proposition for the American people. I 
do not diminish the importance of 
judges, but I do not diminish the im-
portance of unemployed workers whose 
self-esteem is destroyed and whose 
skills are ready to be put to work. It 
does nothing to help 9 million Ameri-
cans who have already lost their jobs 
to have this debate. It does nothing to 
protect the jobs and factories that are 
currently struggling to compete to 
have this debate. I would also suggest 
that it hampers the ability of Senators 
to come together to address the urgent 
business of the Nation because of the 
nature of this debate. 

There is certainly no shortage of im-
portant business before the Senate. We 
need to pass a prescription drug bill, 
and there are many other issues I could 
discuss. 

I will end with simply this thought: I 
love America. I love my State of West 
Virginia. I love its people. I know they 
need to be well represented by judges. 
But I also know they have to work or 

else it probably doesn’t make much dif-
ference to them. 

What I am talking about tonight, 
what I talked about this morning is the 
ability for Americans to have jobs, to 
hold jobs and, if they lose them, to get 
unemployment insurance. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

ENZI). Who yields time for the major-
ity? 

Mr. HATCH. Mr. President, I appre-
ciate our colleague’s comments about 
the necessity of jobs. I agree with him. 
We are debating the third branch of 
Government, without which there 
wouldn’t be any jobs for anybody, with-
out which the Constitution wouldn’t be 
alive today, without which we wouldn’t 
have the freedoms we have. 

In all this talk about jobs, I haven’t 
heard any real ideas as to how we get 
more jobs. It is as though they think 
Republicans aren’t concerned about 
jobs. Of course, we are. We are debating 
something that is equally important; 
in fact, over the long run, much more 
important than almost anything else 
we can debate. That is, are we going to 
have an honest, decent judiciary to up-
hold the Constitution? 

I have seen this body and the other 
body pass unconstitutional legislation 
many times in my 27 years. I have seen 
Presidents act unconstitutionally a 
number of times in my 27 years, and 
before that. It has been the judiciary 
that has saved the Constitution. It has 
been the judiciary that has corrected 
matters. It has been the judiciary that 
has helped small business, where the 
jobs are. It has been the judiciary that 
has given justice to this country, that 
has protected Americans from crimi-
nals, that has done so much good for 
this country. That doesn’t mean all 
judges are perfect or right. But by and 
large, it has worked very well. That is 
why we make these positions lifetime 
appointments, so they don’t owe any-
thing to anybody but the law. 

Here we have a distortion for the 
first time in history, filibustering 
judges and phony, untrue charts of 168 
to 4. Let me tell you, they wouldn’t 
have allowed the 168 to go through had 
we not been fighting as hard as we 
could and forcing them to allow those 
judgeships to be brought up. We would 
have nowhere near 168. 

With regard to the four, we are al-
ready up to six. We were there last 
night. We were there months ago when 
they indicated they were going to fili-
buster Janice Rogers Brown and Kuhl, 
in addition to the other four who have 
been mentioned. Then there are prob-
ably at least 13 others who I can name. 
There will be more, because there is an 
arrogance here, it seems to me, that 
goes beyond doing what is right for 
this country. 

Very few things rise to the dignity of 
the importance of judges and getting a 
good Federal judiciary. I am for jobs 
like everybody else, but because they 
don’t have any other arguments, that 
is why they are doing that. 

I would be happy to listen to my col-
leagues on any suggestions they have 
with regard to jobs. Usually it is an-
other big Federal program that lit-
erally doesn’t create any jobs. It just 
creates another burden for taxpayers. 
That is what they think creates jobs. 

I am happy to yield to the distin-
guished Senator from Virginia. 

Mr. WARNER. I listened carefully as 
our distinguished chairman was refer-
ring to other nominees who have been 
acted upon by the distinguished mem-
bers of the Senate Judiciary Com-
mittee. I have been studying exten-
sively the very impressive record of 
achievement of a number of these indi-
viduals who are awaiting action on the 
floor. 

You mentioned Justice Janice Rogers 
Brown, a distinguished jurist of 25 
years on the California Supreme Court. 
The record shows that she was born to 
very proud parents but ones of modest 
means. Sharecropping was their profes-
sion. 

This distinguished, hard-working 
young person worked her way through 
college, worked her way through law 
school, and has now served the people 
of California for a quarter of a century, 
including the last 7 years as a Cali-
fornia Supreme Court justice. That is 
remarkable. 

Further, we heard that she was elect-
ed or reelected to the California Su-
preme Court. I think the chairman 
should explain the distinction between 
our Supreme Court, which is subject to 
the process we have been discussing 
these several days. But in a number of 
States, they do have a State election. 
All of us in this Chamber are here by 
virtue of the support of people in elec-
tions. But how many of us have been 
elected to the Senate with 76 percent? 
I don’t think my distinguished junior 
colleague from the State of Virginia 
got that. 

Mr. ALLEN. Far from it. 
Mr. WARNER. Well, I was pretty 

close to it, I mention to the Senator. 
But I don’t claim 76 percent. That is 
quite a record. We have heard that she 
has ruled for the plaintiffs in many 
civil rights and consumer protection 
cases. She is supported by her col-
leagues in California, those who know 
her best. 

But could the distinguished chairman 
advise the Senate with regard to his 
opinion with respect to the nomination 
as it is hopefully brought before the 
whole Senate? 

Mr. HATCH. Well, of course, she is 
subject to the same advice-and-consent 
rule of article II, section 2 of the Con-
stitution, as are all of these Federal 
judges. But she deserves the dignity of 
an up-or-down vote.

The senior Senator has brought out 
she is an African-American woman who 
has come from nowhere, in a sense, a 
sharecropper’s daughter, to being a jus-
tice on the California Supreme Court. 

Mr. WARNER. That is a dream of 
millions of students all across this 
country, to have that opportunity to 
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come up through our system, to gain 
their degrees, to take their place in so-
ciety, to stand for the cause of freedom 
in this great country, and some few do 
manage to get on the judiciary of the 
States. I know that Presidents look to 
the jurists in States, because they have 
a proven record, to select them for the 
Federal judiciary. 

Mr. HATCH. That is right. 
Mr. WARNER. I do hope this distin-

guished nominee will fare well and be 
treated with fairness when that name 
is brought before the Senate. 

Mr. HATCH. I appreciate my dear 
colleague. But we will find out tomor-
row that the other side is going to vote 
against cloture. They are filibustering 
this terrific African-American woman 
justice who has made it on her own 
throughout life, who wrote most of the 
majority opinions in the California 
State Supreme Court while joining 
unanimously with others in over seven 
cases just last year. 

They have tried to paint her as 
though she is out of the mainstream. I 
would like to suggest who is out of the 
mainstream. It is a high percentage of 
those on the other side of the aisle who 
think that only the left has any ideas 
in this country. Because she is a con-
servative black woman and she is not 
monolithically in step with what they 
think black people ought to be, they 
are against her. If we did that to one of 
their nominees, the whole world would 
come down on us. 

Mr. WARNER. She is proud of her Af-
rican-American heritage. I hope the 
Senate gives her fair treatment. 

Mr. HATCH. I do, too. I hope the Sen-
ator is right. But from what I have 
seen here, she is going to be filibus-
tered right along with the rest of them. 

I recognize the distinguished Senator 
from Virginia, and then I will come to 
the distinguished Senator from North 
Carolina.

Mr. ALLEN. Mr. President, following 
up on my esteemed colleague from Vir-
ginia’s comments and observations on 
Justice Janice Rogers Brown, she is 
the first African-American woman to 
serve on the California Supreme Court, 
having come from segregated schools 
in the South, worked her way up. 

I find it very interesting that the fol-
lowing quote was made a few years ago: 
Whether it is Hispanic or non-Hispanic, 
African American or non-African 
American, woman or man, it is wrong 
not to have a vote on the Senate floor. 
What are they afraid of? What are they 
afraid of? What is wrong with a vote? 

Tomorrow the person who made that 
statement on October 28, 1999, Senator 
TOM DASCHLE, Democratic leader, is 
going to lead a filibuster against Jus-
tice Janice Rogers Brown. 

Mr. HATCH. That is my under-
standing. 

Mr. ALLEN. Clearly, a prior incon-
sistent statement showing duplicity. I 
would ask, when you referred to some 
of their arguments that she is out of 
the mainstream, I was looking at the 
record from the hearings. I understand 

Justice Brown was criticized for a sin-
gle ruling she made on a parental con-
sent case. We have parental consent 
laws in Virginia. The vast majority of 
people, even some who consider them-
selves pro-choice, recognize that if an 
unwed minor daughter is going through 
the trauma of an abortion, that at 
least the mother or father ought to be 
notified, ought to be involved, because 
it is a medical procedure that even for 
ear piercing or tonsils being taken out, 
you need consent. So for something as 
traumatic as the surgery of abortion, 
which is physical obviously, but also 
something that is emotional, parents 
should know when their 17, 16, 15-year-
old daughter is going through such a 
procedure. 

She is being criticized for that. I 
don’t find that, at least from Virginia 
standards, or if the Senator could share 
with us, do you consider that out of the 
mainstream? From what I can see from 
surveys, 80 percent-plus of all Ameri-
cans, regardless of the color of their 
skin or their ethnicity or gender, think 
parents ought to be involved when 
their unwed minor daughter is contem-
plating such a procedure. 

Mr. HATCH. Well, the Senator raises 
a good point. But not according to that 
side. It is out of the mainstream. Just 
think about it. The Senator is correct. 
Eighty-two percent of the people are 
for parental notification laws. Chal-
lenging the reasonableness of parental 
notification statutes lies somewhere 
between hard and impossible. That is 
why an overwhelming majority of 
Americans support those laws, includ-
ing the parents of Holly Patterson. 
Holly was a young girl who died 7 days 
after taking RU–486, the abortion drug. 

Her father learned about her abortion 
just hours before her tragic death. If 
there was a parental notification stat-
ute, Holly might still be alive today. 

Parents do have some rights here. 
Most people acknowledge that. But 
that is one of the big reasons why our 
friends on the other side are against all 
three of these women nominees, I sup-
pose. If there had been a parental noti-
fication statute, young Holly would be 
alive today. 

It is ridiculous to criticize these two 
fine nominees for their opinions up-
holding parental notification statutes. 
Justice Brown’s opinion on the paren-
tal consent statute is well within the 
legal mainstream. The U.S. Supreme 
Court has routinely found notification 
statutes constitutional. 

So the Senator has raised a very im-
portant point. But that is considered 
out of the mainstream by our col-
leagues. Again, we know who is out of 
the mainstream. It certainly isn’t Jan-
ice Rogers Brown. 

I will just point to the side that is 
out of the mainstream. Yet they are 
trying to make everybody march in 
unison, in accordance with their liberal 
plan for America. That is not right. I 
turn to the distinguished Senator from 
North Carolina. 

Mrs. DOLE. Mr. President, will the 
distinguished Senator yield for a ques-
tion? 

Mr. HATCH. I would be delighted. 
Mrs. DOLE. I have heard that the 

Senate minority leader called Priscilla 
Owen unqualified. Yet I understand 
Justice Owen attended Baylor Univer-
sity and Baylor University Law School, 
graduating cum laude from both insti-
tutions. I understand that she finished 
third in her law school class and earned 
the highest score on the Texas bar 
exam. And she accomplished these re-
markable achievements at a time when 
women were a distinct minority in the 
legal profession. 

Isn’t it true that 15 past presidents of 
the Texas State bar, both Democrats 
and Republicans who hold a variety of 
views on important legal and social 
issues, agree that Justice Owen is an 
outstanding nominee and should be 
confirmed as a Federal judge? 

Mr. HATCH. Absolutely true. By the 
way, one of the arguments that the 
side across the aisle from us is out of 
the mainstream again is over parental 
consent, a dissent that she had written, 
upholding the finder of fact in the 
lower court. The majority just ignored 
those facts and overruled the right of 
parents to consult with their daughter 
before the daughter had an abortion. 

She is not out of the mainstream. 
Guess who is out of the mainstream? I 
thank the Senator. 

Mrs. DOLE. Senator, is it not the 
case that former Texas Supreme Court 
Justices John Hill, Jack Hightower, 
and Raul Gonzalez, all Democrats, say 
Justice Owen is unbiased and re-
strained in her decisionmaking? 

Mr. HATCH. That is correct. These 
are people who know her or who have 
worked with Justice Owen on the 
Texas Supreme Court. They are all 
Democrats. They are all partisan 
Democrats, by the way. They think she 
would make a fine judge on the circuit 
court of appeals. 

Mrs. DOLE. As I understand it, some 
of our Democratic colleagues oppose 
Justice Owen because she is too pro-
business, her opinions are results-ori-
ented. Didn’t the leading tort law pro-
fessor, Victor Schwartz, look at Jus-
tice Owen’s opinions and find those 
opinions, those characterizations of the 
opinions to be untrue? 

Mr. HATCH. Victor Schwartz is one 
of the law professors who wrote the 
book on torts. He is one of the most 
distinguished legal thinkers in the 
country. In fact, Professor Schwartz 
wrote:

Any characterization of Justice Owens as 
pro-plaintiff or pro-defendant is untrue.

But we are getting used to that. The 
reason they are all talking about jobs, 
it is a political reason, of course. They 
are trying to get people to not pay at-
tention to this debate. But the reason 
they are talking about jobs is because 
they don’t have a good argument 
against Priscilla Owen, nor do they 
have one against Janice Rogers Brown, 
nor do they have a good argument 
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against Carolyn Kuhl. And three out-
standing women who, if we treated 
three of their women justices like that 
or nominees like that, all hell would 
break loose. 

In all honesty, Professor Schwartz 
said that just isn’t true. 

Ms. LANDRIEU. Parliamentary in-
quiry. 

The PRESIDING OFFICER. Does the 
Senator from Utah yield? 

Mr. HATCH. Not yet, I yield to the 
distinguished Senator from Texas. 

Mrs. HUTCHISON. To follow along 
with what the distinguished Senator 
from North Carolina was saying, Jus-
tice Priscilla Owen, a personal friend of 
mine who I have known for years, isn’t 
it true that she was endorsed by every 
newspaper in Texas when she ran for 
reelection to the Supreme Court of 
Texas, every single one? 

Mr. HATCH. The distinguished Sen-
ator from Texas knows that is true. 
That is not easy in the State of Texas. 
There are some very liberal newspapers 
down there that scrutinized every as-
pect of her life. 

Mrs. HUTCHISON. It was really phe-
nomenal. In fact, isn’t it true that she 
got the highest number of votes of any 
person running for the supreme court 
that year? 

Mr. HATCH. No question about it. 
She is a terrific person. 

Mrs. HUTCHISON. I heard one of my 
colleagues on the other side of the aisle 
say: There are not enough hours in the 
universe that would be sufficient for 
debating Justice Owen’s nomination. I 
thought that was very interesting be-
cause, the fact is, if we had 1 more 
minute of debate, it wouldn’t matter, 
because she already has a majority 
vote in the Senate. Isn’t that true? 

Mr. HATCH. That is true. In fact, all 
three of them do. 

Mrs. HUTCHISON. If she has the ma-
jority vote on the floor of the Senate, 
and the Constitution says that advise 
and consent is not a supermajority, 
that is what it implies because it didn’t 
ask for a supermajority, then why isn’t 
she sitting on the Fifth Circuit bench 
right now?

Mr. HATCH. Well, I think it is be-
cause she is not a liberal. That seems 
to be the only mainstream the other 
side is interested in. I cannot say she is 
all that conservative either. But the 
fact of the matter is, she is not a lib-
eral Democrat. Here is a woman who 
has every credential in the world, as 
the Senator from Texas pointed out, 
who broke through the glass ceiling for 
women so women can now become part-
ners in law firms, when that was tough 
to do. Here is a woman who has fought 
every day of her life to excel, who has 
excelled. Yet look how she is being 
treated, like she is ‘‘outside of the 
mainstream.’’ 

Since they don’t have any real legal 
arguments, any real philosophical ar-
guments—they don’t have any real ar-
guments, and that is why we are get-
ting a filibuster on one of the best 
nominees I have seen. By the way, she 

got the highest rating from the not-
conservative American Bar Associa-
tion, which during the Clinton years 
was called the gold standard. If you got 
a ‘‘qualified’’ from the ABA and you 
were a Clinton nominee, that meant 
you were OK, you were in the main-
stream. 

Here is a woman with a ‘‘well quali-
fied,’’ the highest rating from the ABA, 
and they are trying to say she is out-
side of the mainstream. That is just 
another misuse of terms because they 
don’t have a real argument against her. 

Mrs. HUTCHISON. You know, the 
distinguished Senator from North 
Carolina is a graduate of Harvard Law 
School. She went through when it was 
very tough. I am a graduate of the Uni-
versity of Texas Law School, and there 
were five women in my class of 500. So 
we know what it is like to go through 
those hard times and graduate from 
law school. Frankly, we would have a 
hard time finding a job. 

Priscilla Owen went through that. 
She has known the tough times. She 
has known herself to be superior. That 
is why I appreciate the Senator from 
North Carolina talking about my 
friend, Justice Owen, and why I am 
standing up for her today, because I 
know what she has been through. She 
has come out on top. She has come out 
on top in everything she has done, and 
she would have gotten a majority vote 
on the floor of the Senate. She deserves 
to be sitting on the Fifth Circuit 
today. 

I will ask this final question. Why in 
the world would the Senate put a blem-
ish on the record of a woman who has 
high moral standards, who has faced 
the electorate and won overwhelm-
ingly, who has been endorsed by every 
newspaper in Texas, and got the high-
est number of votes the year she ran? 
Why would the Senate keep her from 
getting the appointment she is so 
qualified for? 

Mr. HATCH. I cannot see a good rea-
son. It is a mystery to me why our 
Democratic colleagues refuse an up-or-
down vote. Like the distinguished Sen-
ator from Texas said—and I really ad-
mire the Senator from Texas, who is a 
lawyer, from the University of Texas, 
and the Senator from North Carolina, 
Senator DOLE, who is a lawyer, who 
graduated from Harvard Law School. I 
think the other side ought to be listen-
ing to the two of you, especially with 
regard to an eminent woman jurist 
named Priscilla Owen, and another ju-
rist named Janice Rogers Brown, and 
another one named Carolyn Kuhl. 

To make a long story short, if they 
don’t like these nominees, then vote 
them down. The reason they are stop-
ping them is because all three of them 
have a majority of the Senate willing 
to vote for them. They are flying in the 
face of the advise and consent clause, 
refusing to give them the dignity of an 
up-or-down vote. I think women across 
this country ought to be outraged by 
it—liberal women, moderate women, 
and conservative women. It is a slap in 

the face to every one of them, the way 
these three women are being treated by 
the other side. I have heard for 27 years 
how much greater they are for women. 
Don’t believe it. If they were, they 
would not be arguing against these 
wonderful women nominees. Don’t be-
lieve that for one second. It is all poli-
tics. 

The only reason they are talking 
about jobs, in all honesty, is because 
they don’t have the arguments against 
these eminent women lawyers and 
judges. It is pathetic. 

Mrs. HUTCHISON. I thank the Sen-
ator from Utah. 

Mr. HATCH. How much time is left? 
The PRESIDING OFFICER. There 

are 6 minutes 15 seconds. 
Mr. CRAPO. Will the Senator respond 

to a question? 
Mr. HATCH. I surely will. 
Mr. CRAPO. The Senator from Utah 

spent time responding to questions 
about the nominees we are going to 
vote on tomorrow. I note those who op-
pose this vote often bring up a chart 
that says 168 to 4, noting they have 
only filibustered 4 judges in this Con-
gress. I think it is important to point 
out, though, that number 4 is the first 
time in the history of this country, in 
the history of the Senate, a filibuster 
has been sustained against a judicial 
nominee of the President of the United 
States. 

I think it should be clarified to the 
American people that the fact we are 
now seeing a filibuster sustained 
against nominees of the President 
turns the Constitution on its head and 
begins a very dangerous precedent with 
regard to how the nominees for the ju-
dicial branch are treated by this Sen-
ate. 

Mr. HATCH. No question about it. 
That 168 to 4 doesn’t even begin to tell 
the story, because if it had been up to 
our colleagues on the other side, there 
would not be 168. We had to fight for 
every one of those people, and we had 
to fight hard fights. We had to force 
them to vote. They cannot vote against 
everybody. So there is not just four. 
We have already got six. We had to file 
cloture on Carolyn Kuhl and Janice 
Rogers Brown, which will be up tomor-
row. I can name probably another 11 
they are going to filibuster. So that is 
a blatant, outright lie. 

Mr. CRAPO. Would the Senator from 
Utah tell us how many of the nominees 
of President Clinton to the bench were 
filibustered during his Presidency? 

Mr. HATCH. Not one. Our side would 
not permit that because of the det-
riment to the Senate, the detriment to 
the Federal judiciary, the detriment to 
the Constitution, the detriment to just 
good reasoning. We didn’t filibuster 
one. 

Mr. CRAPO. Isn’t it also true that 
out of the last 11 Presidents—and I 
think we used 11 Presidents because it 
was 1949 when the filibuster became 
possible—not one of their nominees, 
until today, until this Congress, not 
one of the President’s nominees has 
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been successfully filibustered in the 
Senate of the United States because of 
the understanding of the fact that the 
Constitution gives the President the 
right to a vote? 

Mr. HATCH. That is right. Once they 
hit the floor, they have had a vote up 
or down. And 377 Clinton judges are 
serving in the Federal judiciary today 
because we had the decency to give 
them the dignity of votes up or down—
something not being accorded our 
nominees.

Mr. CRAPO. It is my understanding 
that 2,300 nominations have come to 
the floor since the filibuster was pos-
sible. 

Mr. HATCH. It is 2,372. 
Mr. CRAPO. Zero were filibustered 

this year, and this year four have been 
successfully filibustered, and what is 
it, five, six, or seven more are sched-
uled to be filibustered? 

Mr. HATCH. That is right. Actually, 
it is more than that. We have two more 
tomorrow. That gets us up to six. Then 
probably there are another 11 I can 
name. I won’t take the time to do that 
now. There hasn’t been one filibuster 
by us. There have been cloture votes, 
but they were used for time manage-
ment purposes to get us to a vote. In 
every case, the Clinton nominee got 
voted up, except for one. 

Mr. CRAPO. I thank the chairman. I 
think it is important to look at this 
and understand what this debate is 
about and why we are giving it this 
time, to focus on the threat to the Con-
stitution that is being posed by the 
treatment of judicial nominations in 
this Congress. I thank the Senator. 

Mr. HATCH. I thank my colleague. 
The real number, for the past 11 Presi-
dents of judicial nominees confirmed 
versus the filibustering they are doing, 
is 2,372 that were confirmed. None were 
filibustered, until President Bush be-
came President. He is being treated 
wrongfully. It is unfair to him, unfair 
to these nominees. I like what the Sen-
ator said earlier. I think he said we 
gave a fair trial to 2,372—actually 168. 
We gave a fair trial to them and with 
regard to the four, we just hung them. 
That kind of shows in that one sense it 
is great to give a fair trial, but we are 
not giving a fair trial to these four. 
They are arguing it is all right for four 
because it is only four. Well, it is not 
all right if people are hung without a 
fair trial. They are certainly not get-
ting a fair trial. 

Mrs. HUTCHISON. Mr. President, 
will the Senator yield for a question? 

Mr. HATCH. I surely will. 
Mrs. HUTCHISON. I think in hearing 

the debate, the most egregious mis-
representation I have heard is about 
Judge Carolyn Kuhl and a case she had, 
where there was a woman who was 
being examined who had breast cancer, 
and there was someone in the room 
who was not a doctor, a person from a 
pharmaceutical company. It was said 
she callously let the pharmaceutical 
company be dropped from the case. 
Isn’t it true, though, there was also an 

action against the doctor who was neg-
ligent, and she kept the lawsuit alive 
so that woman could have a recovery? 

The PRESIDING OFFICER. The time 
of the Senator is expired. 

Mr. HATCH. I ask unanimous consent 
for 30 more seconds. 

Ms. LANDRIEU. I object. 
Mr. HATCH. Let me just say that it 

is true. 
Ms. LANDRIEU. I object. I know the 

distinguished chairman has been on the 
floor for a while making some truly of-
fensive statements to colleagues on 
this side of the aisle that, in my opin-
ion, are beneath the dignity of the 
committee on which he serves as chair. 
I ask the chairman if he recognizes the 
number on this chart. Could he state 
for the record what it is. 

Mr. HATCH. I don’t recognize the 
number. However, I do recognize the 
argument. 

Ms. LANDRIEU. The Senator from 
Utah——

Mr. HATCH. Let me answer the ques-
tion, if I may.

Ms. LANDRIEU. The distinguished 
Senator from Utah has answered the 
question. 

Mr. HATCH. May I please finish? 
Ms. LANDRIEU. He has answered my 

question. He said he didn’t know what 
the number was. I would like to explain 
to him and to the other Members. 

Mr. HATCH. Will the Senator yield? 
Ms. LANDRIEU. No, I will not. The 

number is 98 percent——
The PRESIDING OFFICER. Senators 

will address other Senators through 
the Chair. 

Ms. LANDRIEU. The number the dis-
tinguished Senator from Utah did not 
recognize—I don’t know why he would 
not recognize it since he is chairman of 
the committee, but he says he doesn’t 
recognize it. The number is 98. Ninety-
eight percent of the judges that were 
sent to this Senate by President Bush 
we have approved—98 percent. There 
are not many people in America, not 
white people, or black people, or Span-
ish people, or women, or men, who 
think the Senate should approve 100 
percent of any President’s nominees. It 
is beyond the realm of reason, particu-
larly a President who did not win the 
popular vote. 

Earlier in the debate, the chairman, 
who also doesn’t recognize this num-
ber, this 98 percent, also fails to recog-
nize the numbers in the last election. 
The numbers of the last election were 
Bush 50,456,169; Gore 50,996,116. So 
500,000 more people voted for Vice 
President Gore in the popular vote 
than President Bush. He won by a 
handful of electoral votes in Florida, 
and we know that. The Court decided 
it. I am not complaining about it, but 
numbers are important. Let me tell 
you another number——

Mr. SESSIONS. Will the Senator 
yield for a question? 

Ms. LANDRIEU. I will not. 
Mr. REID. Regular order. 
Ms. LANDRIEU. I will not yield for a 

question. 

Another number is 63. I want the pub-
lic who is watching this—and I think a 
lot of people are watching this, and I 
am glad because this is what the next 
election is going to be about, and I am 
very excited to help lead this fight. 
Sixty-three nominees were blocked. It 
wasn’t an open filibuster. It wasn’t de-
bated in the open, like tonight where 
there are no secrets and we can all 
speak about what we believe. This was 
done in secret, and not by many Sen-
ators who represent millions of people, 
but maybe by one Senator who just de-
cided he or she didn’t like the nominee, 
and so they would not sign the slip. 

The chairman of the committee 
reigns over this. He understands this 
number 63. They didn’t even have the 
decency of getting a vote or a hearing 
in committee because the chairman 
from Utah had a system in place that 
blocked them. 

Mr. HATCH. Will the Senator yield? 
Ms. LANDRIEU. No, I will not yield. 
Mr. HATCH. I have a question. 
Mr. REID. Regular order, Mr. Presi-

dent. 
Mr. HATCH. I object to that, Mr. 

President. 
Mr. REID. How rude that is. 
The PRESIDING OFFICER. The Sen-

ator from Louisiana has the floor. 
Ms. LANDRIEU. Thank you, Mr. 

President. I will not yield the floor, 
and we are not going to yield this 
point.

Technically, the majority is correct 
that there has not been a technical fili-
buster successfully completed. But 
there have been filibusters on this floor 
that have been tried, but they weren’t 
strong enough to stand up to them be-
cause their arguments weren’t strong 
enough. The only way a filibuster can 
survive is if the arguments and the 
truth is strong enough to stand up to 
lies. That is the only way a filibuster 
survives. That is why this filibuster 
survives, because the truth is always 
stronger than a lie. 

This 63 people never could come out 
of committee. I am not even going to 
go into that. I am going to talk about 
something else. 

How much time do I have remaining? 
The PRESIDING OFFICER. The Sen-

ator has 241⁄2 minutes. 
Ms. LANDRIEU. Good. I am going to 

take every one of them. 
I want to tell the Republican major-

ity something quite simple. This coun-
try, no matter your best efforts, will 
not be divided. No matter your vicious 
rhetoric about Protestants and Catho-
lics and blacks and whites and His-
panics and women, we refuse to be di-
vided. In a time of war, which we are 
in, when the country is under assault 
and we have men and women dying in 
Iraq, it is the height of disrespect and 
un-Americanism to come to this great 
floor and talk about the pettiness and 
say this woman Senator, who has spent 
25 years in public office, and every 
woman who has ever served, that there 
is something wrong if I don’t want a 
woman as a judge or I don’t want Afri-
can Americans to be here. 

VerDate jul 14 2003 03:01 Nov 15, 2003 Jkt 029060 PO 00000 Frm 00022 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.524 S12PT3



CONGRESSIONAL RECORD — SENATE S14705November 12, 2003
The Senator from Utah must forget 

where I am from. I would like to re-
mind him where I am from. I am going 
to fight for Louisiana. In the 63 years 
before Rosa Parks decided to sit down 
in her seat because her feet were so 
tired she could not move, a man named 
Homer Plessy decided he would get on 
a rail car that was entitled ‘‘whites 
only.’’ He got on it in New Orleans, my 
hometown. He rode on the train and he 
knew he would be arrested. But a group 
of lawyers, African-American free men 
of color, had decided that he would be 
the right one. Why? Because he was 
white enough to pass, to get on the 
train, and black enough to be arrested. 
And that is exactly what happened. 

Forty years before the Civil Rights 
Act, Plessy rode that train and the 
great movement began to free people 
who had been slaves for 300 years. 

I have to sit in the Senate Chamber 
and listen to the Republican majority 
argue that, in the whole country, they 
can’t find a better African-American 
woman than this Janice Rogers Brown 
to serve on the bench, to hold up Rosa 
Parks, to honor the work of Louis Mar-
tinet, and to honor the memory of 
Plessy. The only person they can find 
to serve on the bench is a woman who 
says—and I want to read what she says 
so the people in this country can just 
decide for themselves. Don’t listen to 
all the technical parts. I am just going 
to read to you what the woman said 
and you decide for yourself if you think 
this is mainstream or not:

Some things are apparent. When govern-
ment moves in, community retreats, civil so-
ciety disintegrates, and our ability to con-
trol our own destiny atrophies. The result is 
families under siege, war in the streets, the 
precipitous decline of the rule of law, the 
rapid rise of corruption, the loss of civility 
and the triumph of deceit. The result is a de-
based, debauched culture which finds moral 
depravity entertaining and virtue contempt-
ible.

What do you think Rosa Parks 
thought when the Federal judge came 
down to Alabama and government 
intruded and said: Lady, you don’t 
have to suffer anymore. You think that 
Rosa Parks thought that government 
was bad? 

Let me go on to say what this main-
stream woman thinks of all the grand-
parents in the United States.

My grandparents’ generation thought 
being on the Government dole was disgrace-
ful, a blight on the family honor. Today’s 
senior citizens blithely cannibalize their 
grandchildren, because they have a right to 
get as much ‘‘free stuff’’ as the political sys-
tem will permit them to extract.

Excuse me, but on behalf of all the 
grandparents I represent, this is an in-
sult to every single one of them who 
raised their children, and then when 
some of their children got into trouble, 
raise the grandchildren and the great-
grandchildren on their Social Security 
paychecks of $672 a month, which the 
Republican side refuses to raise, and a 
minimum wage which is $5.50, which 
they won’t raise, and you are asking 
me to put a woman on the court that 

insults the grandparents of Louisiana? 
Take your dossier and go somewhere 
else. 

Now, if these people are in the main-
stream, then I don’t know what main-
stream we are talking about, because it 
is not mainstream in Louisiana. That 
is what this debate is about. 

The Senate Democrats didn’t want to 
have this filibuster. We are made to 
have this filibuster because the Repub-
licans on that side think they can di-
vide the country and split us up and 
cause trouble. I will tell you what peo-
ple at home want. We are in a war. 
They want us to be united and fight to-
gether. But they have us fighting 
against Catholic, Protestant, rich, 
poor, young and old. It is a disgrace, 
and it is not the Democrats fault. It is 
the Republican majority.

I will just say this. I know the men 
and women who serve over there and 
individually they are fine. But, boy, 
collectively they can sure get them-
selves up into a lather. The country de-
serves better. The people want better. 

We have an Energy bill to pass; we 
have appropriations bills to pass; I 
have 400,000 veterans in my State who 
are looking for help, and they turn on 
the television to see the chairman from 
Utah saying something about the 
women in the Senate don’t want 
women on the bench, and we don’t 
want Hispanics on the bench, and we 
don’t want African Americans on the 
bench? Whoever heard of such ridicu-
lousness? 

I beg this body, let’s stay on the 
facts. The facts are that we have ap-
proved 98 percent of President Bush’s 
nominees. We have rejected people 
such as Janice Rogers Brown, and no 
matter how many times they bring her 
up, she will be rejected because she 
makes statements like this that are an 
insult. She is not going anywhere. We 
will vote on her 100 times. She will 
never get on the bench. Whether or not 
we have a vote on her, she is not going 
to get on the bench. 

Let me say I just made a call—how 
much more time do I have? 

The PRESIDING OFFICER. The Sen-
ator has 161⁄2 minutes. 

Ms. LANDRIEU. Good. 
I just made a call to the National Bar 

Association, which is the most distin-
guished group of African-American 
lawyers in the country. I am sure 
maybe there are smaller groups that 
other people might think are, but this 
is the most well thought of group of 
lawyers. This group of lawyers, more 
than almost any other group, would 
surely know the history of the civil 
rights movement. They would surely 
understand the characters and people I 
have talked about, and all the stories 
and all the drama. You would think 
that President Bush, who ran on com-
passionate conservatism, and the Re-
publicans who keep saying we are 
reaching out to African Americans—we 
want to reach out to African Ameri-
cans, we want to go and put African 
Americans on the bench—you would 

think that sometime in the last 3 years 
they would have called the National 
Bar Association, or the President 
would have called the National Bar As-
sociation and said: Look, I’m a con-
servative. You all probably are more 
liberal as a group, although there are 
probably some conservative members. 
Why don’t you give me a recommenda-
tion, knowing that I can’t support a 
real liberal judge. But if you work with 
me we could get some really good Afri-
can Americans on the bench that are 
highly qualified, that the Democratic 
majority would like. I would feel happy 
about that. We are in a war. It would 
be really important for us to unite our 
country. 

Do you think he ever consulted with 
them? No. The President, this White 
House, or the Republican leadership 
never called the National Bar Associa-
tion, which is the most prestigious 
group of African-American lawyers, to 
just ask them. Is there any conserv-
ative judge, moderate conservative 
judge you all would think would be 
good that I could appoint? 

This is not about doing what is right. 
This is about winning elections and 
ginning up the far right in the wings. I 
understand that. It has been done be-
fore. But not during a war. Not when 
people are dying. It is just not right. 

So we could stay on the floor all 
night, all tomorrow, all next week, but 
I tell you the people in this country are 
going to have enough of it pretty soon 
because they don’t believe this is right. 
They can tell when something is not 
moving in the right direction. 

I will end with this. No matter how 
hard the Republican majority tries to 
divide us, we will not be divided. We 
are going to stand united. We are going 
to speak the truth. We will debate in 
the open why these nominees do not 
deserve to sit on the bench and why we 
will filibuster these nominees. 

We will continue to do that until the 
people decide in the next election what 
kind of America they want. In my 
heart I believe they want an America 
that is united, not divided. 

I see my colleague from New Jersey 
is here. We have a few moments left. I 
thank him for his patience.

Mr. CORZINE. I thank the Senator 
from Louisiana. I think you have spo-
ken brilliantly tonight, about the idea 
of trying to divide us over something 
that is basically a disingenuous issue 
to start with. 

You talk about the 98 percent. Over 
the last 24 hours, we have seen this 168 
to 4 over and over. No one could speak 
more eloquently about the facts; 98 
percent is a hell of a number. 

Ninety-five percent of judicial posi-
tions in this country are filled. When 
President Clinton left office and Presi-
dent Bush took office, it was at 75 per-
cent. The reason was because those 63 
that the Senator from Louisiana was 
talking about never got a hearing, 
never got a chance to get a vote in 
committee, never got reported to the 
Senate to get voted on. Sixty-three 
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judges were blocked. It is a different 
technique under the rules of commit-
tees as opposed to here on the floor, no 
committees, no votes, no reports—63 
qualified judges, at least in the opinion 
of the then-President, never had a 
chance to fill that void, and 25 percent 
of seats went unfilled. Now 95 percent 
are filled. 

When there is cooperation—I can tell 
you there has been cooperation in New 
Jersey. We have had five district court 
judges and a circuit court judge, we 
worked with the White House and the 
Judiciary Committee, and it has 
worked very smoothly. It can work if 
we reach out and work with each other, 
which we have to do in this society if 
we are going to get good things done—
not by dividing us. 

You know, it strikes me that we 
spent a lot of time talking about four 
judges or six judges. One of those 63 
judges—by the way, who couldn’t get a 
hearing, it went on for a year and a 
half—is now the dean of the Harvard 
Law School. It is hard to understand 
how he wasn’t qualified to be consid-
ered for the bench but is qualified to be 
the dean of the Harvard Law School. 

By the way, this shows it in a pic-
torial sense. This is the list of 63. This 
is the 4. It is very clear. 

I want to dwell on something else. 
The real issue is not 4 people who are 
not being approved on this Senate 
floor. The real issue are the 3 million 
people who have lost jobs since 2000, 
the 9 million Americans who do not 
have a job, the 21⁄2 million Americans 
who have lost manufacturing jobs, and 
the real agony we have in the country 
because we are not creating jobs fast 
enough in this country. 

We have gone fast enough to get 98 
percent of the judicial positions filled, 
but we have not gone fast enough to 
take care of the 3 million Americans 
and the 9 million unemployed and the 
2.5 million manufacturing jobs lost. 

I think we have our priorities wrong. 
We have been debating 4 people while 
there are 9 million Americans out of 
work. We have been doing that now 
going on 24, 26 hours. We are going to 
go on some more. 

Americans know what impacts their 
lives: their ability to take care of their 
kids, their families, their grand-
parents, their future. They are inter-
ested in having a job. Jobs count. We 
are talking about 4 while 9 million are 
missing in action in our debates on the 
floor of the Senate. 

I think it is disingenuous. I think it 
is clearly staged. I think we are off on 
the wrong target. 

I point out today I went through 
some of the press reports that came 
out over the AP wire today. The U.S. 
trade deficit grew to $41.3 billion in 
September—$41.3 billion. We are going 
to have a $500 billion current account 
deficit in this country, and what we are 
going to have, more importantly, is a 
deficit in manufacturing jobs because 
they are all going overseas. We ought 
to have a debate here about economic 

policy that puts Americans to work—a 
$41.3 billion trade deficit this month. It 
is going to be $500 billion for the year. 

We have had discussions in com-
mittee—which, by the way, we had to 
cancel all our committee meetings—
about whether we have the proper 
trade policies, the proper positioning 
with China where we are losing jobs 
right and left across the manufacturing 
sector. We had the biggest trade deficit 
with China we have ever had in the 
month of September. 

Why are we talking about 4 jobs 
when we are losing millions of jobs, 21⁄2 
million jobs, because we have an eco-
nomic policy that is out of kilter with 
the needs of the American people? 

If that is not enough, the poverty 
rate has grown 1 percent in this coun-
try in the last 3 years. That is about 1.7 
million people. We have seen the unin-
sured in America, those without health 
insurance, go up a little over 2 million. 
We are having no discussion on issues 
that impact people’s lives who are 
watching this debate. We want to have 
real debates that make a real dif-
ference in people’s lives. We ought to 
be talking about these jobs. We ought 
to be talking about health insurance. 
We ought to be talking about that 
trade deficit, ripping out the heart of 
middle-class America’s jobs. 

I don’t understand why we have our 
priorities on 4 people when we have a 
98-percent positive ratio of confirming 
judges. It doesn’t make sense, particu-
larly when we can argue about whether 
they are mainstream or they have 
made the kinds of statements the Sen-
ator from Louisiana quoted from one of 
those individuals who is going to be 
considered tomorrow for confirmation. 
It doesn’t make sense. 

There are all kinds of things we could 
be doing right now. We could be raising 
the minimum wage. That would im-
prove the lives of about 4 million 
Americans. We could pass a transpor-
tation bill that would create, by al-
most every estimate about 1 million 
jobs. It is lingering in committee. We 
don’t want to talk about it on the 
floor, but it is a million jobs. It builds 
America; it invests in our future. 

We could talk about increasing in-
vestment in higher education or maybe 
do something about making sure we 
don’t take 8 million Americans away 
from having the opportunity to make 
overtime pay so they can operate and 
live in this community of America in a 
more secure way. 

Then, the greatest tragedy, in the 
last 13 days we have had 42 Americans 
killed in Iraq. We have changing poli-
cies. We have generals in Iraq saying 
we are not living in the real world. We 
are not talking about it as if it is a 
war. General Sanchez today said we are 
not walking away from using the word; 
we are going to win this battle—no, we 
are going to win this war because the 
people back in Washington need a dose 
of realism in their debates about this 
issue. 

Then we have a meeting to discuss 
the intelligence report that was leaked 

by someone with regard to what is hap-
pening on the ground in Iraq, and no-
body shows up because we are debating 
4 judges. 

It strikes me we have our priorities 
wrong in this country when we are 
talking about 4 judges when we have 9 
million people unemployed, when we 
have lost 2.5 million manufacturing 
jobs, when we have 2 million people los-
ing their health insurance. We have a 
tie-up on the prescription drug benefit 
bill and the Energy bill and we can’t 
get these bills out. We have generals in 
Iraq saying we don’t have a realistic 
view of what is going on in the debates 
we have here in Washington. There are 
real issues that matter to real people 
across this country, in the millions—in 
the millions, not 4—not when 168 are 
approved and 4 are not. 

I don’t know where our priorities are 
when we turn our attention to such an 
issue when there are real debates about 
whether they fit into the mainstream 
or not, whether we ought to have a real 
debate. By the way, other people used 
other techniques at another time when 
it was convenient to do it. It is dis-
ingenuous to say, use the rules of the 
Senate which are authorized under the 
Constitution. I hear all this ‘‘unconsti-
tutional’’ view. That is not unconstitu-
tional. We should change the rules if 
we don’t like the rules of the Senate, 
just the same way that we can change 
the rules in committees. 

It is not sensible that we are not put-
ting our priorities on the loss of jobs 
and taking care of the American people 
in the way they expect us to—to debate 
and put in the time and effort. 

This whole debate, which has now 
gone on for 26 or 27 hours, should be 
about jobs—not 4 but 9 million. It 
should be about the important issues 
that impact people’s lives, the people 
who are uninsured, the people who 
haven’t had an increase in the min-
imum wage in 7 years—7 years. We 
can’t get a vote on that. We can’t get 
a vote on the Transportation bill that 
would create a million jobs. There are 
all kinds of things we can’t get votes 
on around here because people don’t 
want to have them. They use the rules 
for those purposes. 

Four out of 172, 98 percent have got-
ten votes. It is very hard to see how we 
have our priorities straight in this area 
tonight and have had properly placed 
priorities for the last 26 or 27 hours. 

I hope we can get focused on some-
thing other than 4 jobs. We should get 
focused on the 3 million people who 
have lost them, the 9 million people 
who don’t have jobs. We ought to be 
talking about extending unemploy-
ment benefits to the 80,000 people a day 
who are going to lose those in another 
30 days when we are not in session.

It is incredible—our priorities. It is 
incredible. I believe as much as anyone 
else that we ought to cooperate. We 
have in many, many places. That is 
how we got 168 judges approved. That is 
how we got to a 95-percent fill ratio on 
the number of judges’ slots that have 
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been filled. But we have major prob-
lems with employment and the eco-
nomics of this country. It is time we 
get our priorities straight. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? The Senator from Utah. 
Mr. HATCH. Mr. President, it has 

been a good debate. But I have noticed 
the folks on the other side of the aisle 
want to shut down the debate on judges 
because they don’t have an argument. 
Jobs is where it seems their only argu-
ment is, and more Federal Government 
programs. In fact, they don’t even have 
very good arguments there. It is ‘‘in-
crease the minimum wage.’’ I am not 
sure it will create jobs. And ‘‘re-up in-
surance,’’ which certainly doesn’t cre-
ate more jobs. 

On the other hand, I am not saying 
they are not compassionate. They are 
decent people wanting to do those 
things. But when you do not have any 
arguments against the judges we are 
talking about, then you change the 
subject. That is exactly what they have 
done. 

If the distinguished Senator from 
Louisiana were here, I would ask her 
why she took the number 129 because, 
of course, that is a number of con-
firmed judges that were left off her 
chart. We have had distortions of the 
facts. We have had distortions of the 
statistics. You can prove anything 
with statistics if you want to manipu-
late them. There are 129 judges left off 
that chart she was showing. We con-
firmed 377 Clinton judges—not 248. If 
you want to be factual, be factual. 
Don’t distort the facts. 

I was a little surprised that now at 
the 29th hour of debate an awful lot of 
Democrats come on the floor without 
any arguments that are really valid 
against these nominees we are talking 
about. They are changing the subject 
because their arguments don’t hold 
water. 

As for Democrat claims that they 
have been blocking only the most ex-
treme Bush judicial nominees, let us 
look at the facts. 

Priscilla Owen won 84 percent of the 
vote in her last election for the Texas 
Supreme Court. Bill Pryor won 58 per-
cent in his last election for the Ala-
bama attorney general’s position. Jan-
ice Rogers Brown won 76 percent in her 
last election for the California Su-
preme Court. And Charles Pickering 
was confirmed to the Federal district 
court in 1998 by this body by unani-
mous vote. Yet he has been treated like 
dirt. You wonder why people in the 
South are getting sick of it. 

By the way, the unanimous consent 
vote included the support of 24 of the 
Democrats currently in the Senate, 23 
of whom now refuse to give him the 
dignity of an up-or-down vote. Why? 
Because they know he would be con-
firmed. 

These nominees are hardly extrem-
ists as painted by the other side who 
claim that is what they are talking 
about. Give me a break. 

Let us look at this a little dif-
ferently. What is more extreme? Re-
ceiving 84 percent of the votes in 
Texas, the second most populous State 
in the Nation, as Judge Priscilla Owen 
did in her last election? They are fili-
bustering a qualified nominee for the 
Fifth Circuit for the first time in 
American history. That is what they 
are doing, without any real arguments 
against her. They don’t have any. They 
do not have the facts on their side so 
they change the subject. 

I think jobs are important. I will tell 
you, there will not be any jobs in this 
country if we lose our freedoms be-
cause we don’t have the Federal courts 
staffed by competent and decent 
judges. 

Mr. COLEMAN. Mr. President, will 
the Senator yield for a question?

Mr. HATCH. I would be happy to 
yield. 

Mr. COLEMAN. I listened to the Sen-
ator from Louisiana. She was talking 
about filibusters. I was glad to hear her 
say unequivocally that it was a fili-
buster. We will filibuster these nomi-
nees. There is no question. 

Mr. HATCH. We are not going to let 
these people through. 

Mr. COLEMAN. She also said, I be-
lieve the only way filibusters survive is 
the truth—truth. I have only been in 
this body for less than a year. I know 
there is history in this body. The his-
tory is not always the greatest history 
when it comes to filibusters. There 
were attempts on the floor of this Sen-
ate to make sure that minorities didn’t 
have certain rights; that minorities 
had poll taxes; that anti-lynching laws 
were filibustered. I have a chart here 
that talks about filibusters. 

I ask the distinguished chairman 
whether under F.D.R. civil rights was 
filibustered; under Truman, civil rights 
was filibustered; under L.B.J. civil 
rights was filibustered. 

Again, would it be the Senator’s be-
lief that necessary laws that were fili-
bustered is something to be ashamed of 
and they were not the truth; filibusters 
were not the truth; the attempts to 
provide civil rights and opportunities 
for Americans for good things and they 
were filibustered, and filibustered was 
not the truth? 

Mr. HATCH. Absolutely right. In 
every case it was Democrats who led 
the filibuster. In every case, including 
this one. It is not the truth. 

Janice Rogers Brown, 76 percent of 
the vote, State of California Supreme 
Court; Priscilla Owen, 84 percent; Wil-
liam Pryor, 59 percent of the vote. 

What is more extreme, receiving 76 
percent of the vote in California, the 
most populous State in the Nation, as 
Janice Rogers Brown did in her last 
election to the California Supreme 
Court—filibustering a brilliant nomi-
nee to the DC Circuit, the Nation’s sec-
ond highest court? If Justice Brown is 
so extreme and leftwing, California 
voters certainly would have recalled 
her, but they didn’t. Three-quarters of 
them voted to keep her on the bench. 

By the way, the late Justice Stanley 
Mosk on the California Supreme Court 
was the California Supreme Court’s 
well-known liberal voice for decades. In 
that same election, she got 76 percent. 
He only got 68 percent of the vote in 
the last retention election. 

Does anyone want to guess whether 
the Senate Democrats would call him 
more extreme than Justice Brown in 
left-leaning California if he were up for 
the District of Columbia Court? Of 
course not. He would be in the main-
stream. 

Once more, extreme—receiving 59 
percent of the votes in Alabama, as Bill 
Pryor did in his 2002 election to the of-
fice of attorney general of that State. 
They are filibustering a nominee with 
broad bipartisan support across the 
Eleventh Circuit for a judicial emer-
gency vacancy on that appellate court. 
In each of these cases, these unprece-
dented filibusters of qualified nominees 
to the appellate courts are undoubtedly 
extreme. 

There is extreme action by our col-
leagues on the other side. There is 
nothing else you could call it. It is de-
meaning to this body. I don’t care how 
excited someone gets on the other side. 
Sooner or later they run out of argu-
ments and start talking about jobs be-
cause they have to change the subject 
and hopefully get the American people 
off of the importance of putting people 
on the Federal bench. 

The Senator brings up a very impor-
tant point. Every one of those unjust 
filibusters was conducted by Demo-
crats. It was the Republicans who basi-
cally pushed through the civil rights 
law, along with some good Democrats 
as well. I want to make sure credit is 
given on both sides. 

The fact is, the leaders of those fili-
busters were Democrats. But in this 
case, 168 to 4, virtually all Democrats—
not all. I know one or two who do not 
believe filibustering should be done to 
the judges. But all the rest of them are 
leading this unjust filibuster. 

Mr. BROWNBACK. Will the distin-
guished chairman yield for a question? 

Mr. HATCH. Yes, I would. 
Mr. BROWNBACK. I want to follow 

up on a question by my colleague from 
Minnesota. I think this is the point. He 
points out that you have a couple of 
filibusters on major issues to change 
the country. The issues that were fili-
bustered ultimately got through, and I 
believe these judges will ultimately get 
through when the public gets the 
RECORD and has a chance to read it. 
These issues were things that were 
changing the country—when you talk 
about the law, civil rights laws, things 
that were being brought forth. Isn’t 
that what is really being addressed 
here today? We are not talking about 4 
judges or 29 who are being blocked on 
circuit courts. This is really about a 
group trying to block a certain set of 
individuals who may, as some say, have 
deeply held beliefs being on the Federal 
bench and trying to purge that set of 
philosophies or thoughts from the Fed-
eral bench. Isn’t this a much bigger 
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issue than the appointees? Those law 
changes were bigger than filibustering 
one law. This is about the impact on 
all of society, on a whole culture. 

Mr. HATCH. That is right. Frankly, 
yes. It is as important as these four 
and tomorrow’s six. Next week, who 
knows how many nominees are being 
filibustered. It is demeaning to the 
Senate. It is detrimental to the coun-
try. It is detrimental to the judiciary. 
It is unfair to the President. It is un-
fair to these qualified nominees who 
have been rated so highly by the ABA—
their gold standard, by the way, during 
the Clinton years. If you got a qualified 
rating from the ABA, that is all you 
needed, you should be confirmed. We 
did confirm 377 of them, the second 
highest total number of confirmations 
in the history of this country—Bill 
Clinton’s judges. We did it because we 
were fair. We didn’t filibuster those 
judges. Every one of them got a vote. It 
was 377 to 0. We didn’t filibuster them. 

For all I have heard from the other 
side—I heard some of the emotional re-
marks—I was the one, along with Sen-
ator LOTT, who made sure we didn’t fil-
ibuster their nominees. I don’t think 
they are in a position to criticize me. 

By the way, in the past, there were 11 
Presidents’ judicial nominees con-
firmed versus those who were filibus-
tered, the past 11 is when the filibuster 
rule came into being in the current fili-
buster rule. We can go all the way back 
to the beginning of this country 214 
years ago. We have never had a fili-
buster before these folks on the other 
side have been doing it this year, 2,372 
judges have been confirmed to zero fili-
bustered. 

The history of the successful Senate 
filibuster, from July 4, 1789, to March 6, 
2003, there is no question about the suc-
cessful or unsuccessful because there 
were not any until March 6, 2003. March 
2, to the present, we have had four so 
far as successful filibusters. We are ap-
parently going to have two more to-
morrow even though all six of these 
folks would win an up-or-down vote in 
the Senate. 

One of the Senators said we are going 
to vote on these judges tomorrow. No, 
we are not going to vote on the judges. 
We will be voting granting the right to 
vote on these judges. Since only 41 Sen-
ators are necessary on this side to stop 
us from granting that right for these 
judges to have an up-or-down vote, 
there will be six of them tomorrow. I 
suppose when we go down the line 
there will be as many at 17. 

Let me make a couple of other points 
that I think are important. Look at 
three of the President’s nominees who 
have been accused by the Democrats of 
being out of the mainstream. They 
don’t look to me like outside the main-
stream. They have received over-
whelming support in each of their 
home States. Apparently, these are not 
only a majority of the Members of the 
Senate outside the mainstream who 
support them but a vast majority of 
the citizens of California, Texas, and 

Alabama are all outside the main-
stream, too, I guess. 

Democrats seem very fond of their 
268-to-4 chart and believe this number 
168 of President Bush’s judges who have 
been confirmed since he took office 
will distract people from the important 
fact that the Democrats have filibus-
tered four appellate nominees, Miguel 
Estrada, Priscilla Owen, William 
Pryor, Charles Pickering, and now Jan-
ice Rogers Brown and Carolyn Kuhl for 
the first time in American history. 

The point is that no raw number of 
confirmations means anything in and 
of itself while these unprecedented fili-
busters continue. While the number of 
filibusters as of today stands at four, 
Senate Democrats are virtually certain 
to add others to the list, including Jan-
ice Rogers Brown nominated to the 
District of Columbia Circuit and Judge 
Carolyn Kuhl nominated to the Ninth 
Circuit. That makes a total of six. 

There are other filibuster targets on 
the horizon, a Fourth Circuit nominee 
Claude Allen and Terrence Boyle, 
North Carolina District Court nominee, 
James Dever and Bob Conrad. They are 
also potential for filibuster. These are 
just some of them who we have already 
been told will be filibustered. 

That figure is extremely misleading, 
all the while more vacancies in our 
Federal courts continue to be classified 
as judicial emergencies. 

Mr. SESSIONS. Mr. President, will 
the Senator yield for a question? 

Mr. HATCH. I would be happy to 
yield. 

Mr. SESSIONS. I notice the Senator, 
when this 98-percent chart was put up 
the Senator didn’t recognize it and nei-
ther did I. Isn’t it true that the Presi-
dent has nominated some 200 judges 
and 160 or so have been—and the idea 
that the 98 percent of his nominations 
have been confirmed is certainly not 
accurate; is it? 

Mr. HATCH. The President has nomi-
nated 209 judges; 168 have been ap-
proved. So 20 percent of his nomina-
tions have not made it. 

Mr. SESSIONS. I do not know where 
the eight came from. 

Mr. HATCH. I don’t know. I knew 
what the distinguished Senator from 
Louisiana was driving at. Again, a dis-
tortion of the facts. 

Mr. SESSIONS. I ask another ques-
tion: They show a chart that says 168 
to 4. Is that the 4 they were filibus-
tering last week or is that the 4 who 
have been held hostage? What 4 are 
they talking about? There are well 
over 10 nominees who are being ac-
tively filibustered or obstructed at this 
point. 

Mr. HATCH. That is right. 
Mr. SESSIONS. I do not know how 

that chart comes about, either. 
Mr. HATCH. This chart is just the be-

ginning of what they intend to do to 
the Federal judiciary. Democrats have 
also implied that it is just fine to pre-
vent an up-or-down vote on at least 
these four nominees because we 
blocked 60 or so of President Clinton’s 

nominees. That is extremely mis-
leading. I think their number is 63. 

Let me briefly break that down. 
First, 18 of those nominees were with-
drawn by Clinton himself—18 of them. 
Second, 25 of these nominees were ei-
ther nominated after the August 2000 
recess, do not have home-State support 
because the Clinton administration did 
not consult at all with the relevant 
Senators, or there were confidential in-
vestigative reasons that prevented the 
nominations from moving forward. At 
most, there were about two Clinton 
nominees who the Republican Senate 
did not confirm. 

The numbers are even more stark. If 
you look at the difference between 168 
and 209, you can see that it is about the 
same. The numbers are even more 
stark when you compare the number of 
nominees left hanging at the end of the 
first Bush administration by Senate 
Democrats with the number of Clinton 
nominees awaiting confirmation at the 
end of the Clinton administration. 

Let me refer to this chart. There 
were 54 judicial nominations not con-
firmed at the end of Bush 1. That is 
when the Democrats controlled the 
Senate. Fifty-four of the first Presi-
dent Bush’s nominees were 
unconfirmed at the end of 1992. 

In contrast, at the end of the Clinton 
administration, only 41 nominees re-
mained unconfirmed. But 9 of those 
were put up so late there was no way 
we could have confirmed them. There 
were really only 32. 

At almost the end of the Presidencies 
you have that or more who just can’t 
get through the system. Looking at 
that, according to the Senate Demo-
crats, they don’t even deserve the dig-
nity of an up-or-down vote. Contrast 
this with the prior 3 Presidents’ con-
firmations for their first 11 circuit 
nominees.

In every case, less than 100 days, Sen-
ate Democrats in the 107th and 108th 
Congress have been the most obstruc-
tionist of the President’s judicial 
nominees in recent U.S. history. It is 
that simple. Confirmation times for 
the first 11 circuit nominees, Reagan-
Bush, it was one. George Bush, look at 
how much that has gone up, and it is 
growing. This President is not being 
treated fairly. Neither are his nomi-
nees. 

Furthermore, there are more Federal 
appellate vacancies today, 18, during 
President Bush’s third year in office, 
than there were at the end of former 
President Clinton’s second year in of-
fice, where there were 15. Over half of 
President Bush’s appeals court nomi-
nees in this Congress have not been 
confirmed. There are 41 total vacancies 
on the Federal district and appellate 
benches, 22 of which are classified as 
judicial emergencies by the non-
partisan Administrative Office of U.S. 
Courts. A staggering 67 percent of the 
vacant appeals court slots are judicial 
emergencies. 

There is a different scorecard that I 
find more significant. That is the 377 to 
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zero. President Clinton, with 6 years of 
a Republican Senate after 1994, had 377 
of his judicial nominees confirmed 
without a single filibuster by Repub-
licans, even though Republicans had to 
swallow hard on a lot of them. Only 
President Reagan, with 382, had more 
of his judges confirmed, 5 more than 
President Clinton. But Reagan had 6 
years of a Republican Senate to help 
him. Clinton only had 2 years of a 
Democrat Senate. Yet he came out 
with almost the same number as Ron-
ald Reagan. He was treated fairly. Clin-
ton is No. 2 in U.S. history, even 
though his opposition controlled the 
Senate for 75 percent of his term. 

Just to give you a sense of how un-
precedented Democrat current filibus-
ters are, here is another scorecard we 
have talked about: 2,372 judges have 
been confirmed in the last 11 Presi-
dents and zero were filibustered. The 11 
Presidents that precede the current 
President Bush, back to President 
Franklin Delano Roosevelt, never had 
a judicial nominee filibustered and had 
2,372 nominees confirmed. So these fili-
busters are empirically unprecedented. 

How about this scorecard? Years 
since the Judiciary Act in 1789 that we 
have gone without filibustering judges 
until this President. Since the begin-
ning of the year, beginning with Miguel 
Estrada, there have been four, and 
there will no doubt be two more tomor-
row. How many more? Up 10 percent, 
15, 17? Up to 10 percent as Senator 
SCHUMER suggested last week in the 
Judiciary Committee? If there is some 
filibuster percentage the Democrats 
have in mind, what is it? The majority 
of the Senate and President Bush 
would really like to know. I think the 
American people would really like to 
know, too. 

One final word on the Democrat 
scorecard. Even one filibuster of a judi-
cial nominee is too many, because 
every judicial nominee who reaches the 
Senate floor should be afforded the dig-
nity of an up-or-down vote. We owe our 
third branch of government no less. By 
way of analogy, would it be acceptable 
to enforce all but four of our criminal 
laws? Would it be acceptable to defend 
all but four of the constitutional 
amendments that comprise the Bill of 
Rights? Of course not. It is no more ac-
ceptable to allow up-or-down votes on 
all but four and counting of the Presi-
dent’s judicial nominees. Vote them up 
or vote them down. But just vote. That 
is all we are asking. 

The Democrats have a right to con-
sent. They have a right to advise. If 
they don’t want to give their consent, 
then they have a right to vote against 
any of these nominees. That I will find 
no fault with. I might disagree, but 
they have a right to do that. What they 
don’t have a right to do is to subvert 
the Constitution for the first time in 
history and allow 41 Senators to pre-
vent an up-or-down vote of these judi-
cial nominees. 

The distinguished Senator from Min-
nesota, with his chart on the terribly 

wrong filibusters, brought out a very 
good point. I don’t want to compare 
rankings or anything, but this one is 
just as important as the others because 
without a good Federal judiciary, our 
civil rights would not be enforced. Ex-
plain the chart one more time, because 
I think people need to hear it. But in 
all four of those, those filibusters were 
conducted by Democrats, and every one 
of them was wrong, especially this 168 
to 4 we are going through right now, 
but especially the other three as well. 

Mr. COLEMAN. Will the Senator 
yield for a question? 

Mr. HATCH. I am happy to yield. 
Mr. COLEMAN. Again, I listened to 

the words of my friend from Louisiana, 
where she made the comment that the 
only way a filibuster survives is if it is 
the truth. 

I was reflecting on the history of fili-
busters. I read about it when I was a 
young man. Certainly preceding my 
youth, going back to the times of 
Harry Truman and FDR, unfortu-
nately, there is a terrible history in 
this body of opposing efforts to provide 
civil rights opportunities, opposing ef-
forts to ensure that there were 
antilynching statutes, opposing efforts 
to get rid of things like the poll tax. 
This is a sad part of the history of this 
body. I ask the distinguished chairman, 
who has a much better sense of history 
than I, is it true the tool that was used 
to oppose those efforts, oppose good 
things, the tool was the filibuster, and 
the filibuster did not represent the 
truth? Would that be a fair statement? 

Mr. HATCH. The Senator is abso-
lutely correct. Here we have a situa-
tion where we have a terrific African-
American justice on the California Su-
preme Court who won 76 percent of the 
vote, who came from nowhere to some-
where, who fought her way throughout 
life to be what she is, who has ruled in 
favor of plaintiffs, civil rights claim-
ants, the poor, the disadvantaged 
throughout her career, who is being 
treated in this shabby fashion with a 
filibuster. 

Mr. COLEMAN. Would it be the truth 
in regard to these nominees, in regard 
to Owens and Kuhl and Pickering and 
Estrada, who we haven’t talked about, 
that in each and every case the meas-
ures of their competence, be it the bar 
association, the gold standard my col-
leagues across the aisle have talked 
about for so long, be it the rec-
ommendations of their colleagues, 
other judges with whom they have 
worked, be it the recommendations of 
the voters when they put themselves 
up for a vote—in each and every case, 
they received the highest recommenda-
tion; that is the truth, is it not? 

Mr. HATCH. That is right. And let 
me just say this: Filibusters are not 
the only means the Democrats are 
using to obstruct. During the 3 years of 
the Bush administration, the Senate 
has taken 108 rollcall votes on judicial 
nominees at Democrats’ insistence. 
Eighty-seven percent of these votes 
have been unanimous, 87 percent, call-

ing into question why we needed these 
rollcall votes at all. Contrast that to 8 
years of the Clinton administration 
during which the Senate took only 46 
rollcall votes out of 377 judges, only 39 
percent of which were unanimous. 
Couldn’t we have been passing appro-
priations bills or creating jobs instead 
of wasting the time on unanimous 
votes? 

Look at this chart. Clinton, 18 votes, 
2.25 average votes per year, 486 minutes 
were consumed, 8.1 hours, 61 average 
minutes per year; Bush, 104 votes, 34.7 
average votes, these are unanimous 
rollcall votes, 34.7 average votes per 
year, 2,808 minutes were consumed, 46.8 
hours, 939 average minutes per year. In 
this body that is delay, obstruction, 
complete shutdown of the body while 
we have these votes everybody knows 
will be unanimous. It is just another il-
lustration of how far they have gone to 
obstruct on these judges. 

Finally, who is wasting time? Unani-
mous rollcall votes on judges, compare 
Clinton; we didn’t require rollcall votes 
on unanimously to-be-approved judges. 
Look what they have done to the Bush 
administration. This President is being 
treated very unfairly. 

When you hear them talking about 
jobs, look, I am as interested in jobs, 
and so is every other Republican, as 
they are. The only reason jobs is com-
ing up is because they know they can’t 
handle the criticisms that are coming 
their way for the way they are treating 
these judicial nominees. They just 
can’t. They can distort the facts. They 
can distort the statistics. They can dis-
tort the record. But they really can’t 
justify what they are doing. 

Again, go back to your chart, the dis-
tinguished Senator from Minnesota. 
Every one of those unjust filibusters 
that took away rights from people and 
kept people enslaved to a large degree, 
every one was led by Democrats. 

The PRESIDING OFFICER. The time 
of the majority has expired. 

The Senator from New York.
Mr. SCHUMER. Mr. President, I yield 

myself 15 minutes and the remaining 15 
minutes to my colleague from New Jer-
sey. 

I have enjoyed these debates. I said 
at the very beginning these debates 
would be good for our side. They have 
proven to be. One little chart here, this 
chart seems to be under all of my col-
leagues’ skin because they are debating 
it and coming with up with their own 
numbers, et cetera. But let me tell you, 
this one chart has won this debate. You 
can come up with as many others as 
you want, and tonight what have we 
debated, why 168 to 4 is not true? That 
is what the other side has said. 

I said at the beginning of this debate 
this would help us. Because this one 
chart was equal to 30 hours of palaver. 
To my good friend from Utah, he is a 
good man. He is my friend. But do you 
know what he just said? Rollcall votes 
are a form of obstructionism. I would 
just like my colleagues to have re-
called the words of my good friend 
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from Utah: Rollcall votes are obstruc-
tionist. 

My goodness. What are we called on 
to do here if not vote. And letting peo-
ple know how you voted, isn’t that the 
whole mark of democracy? 

I realize my colleagues on the other 
side of the aisle are frustrated, and so 
they have had to come up with all 
kinds of sophistic arguments. But this 
one tops the cake. The fact Democrats 
have asked for rollcall votes on judges 
is a means of obstructing. Maybe we 
should just, when the President nomi-
nates somebody, not have a hearing 
and not have asked questions and not 
have any votes and just let the Presi-
dent appoint all the judges. Next we 
will be hearing from my colleagues on 
the other side of the aisle that is what 
the Founding Fathers really wanted. 

Again, to all of those who are listen-
ing, I hope there are a few left, 168 to 
4. That fact is immutable, unchange-
able, irrefutable. The reason it has 
such resonance is because the other 
side fails to mention it. Whether it be 
our colleagues when they speak, 
whether it be the rightwing radio 
shows when they say we are obstruct-
ing all of the President’s judges or 
most of the President’s judges, whether 
it be the editorial pages that try to 
kneecap us, 168 to 4, 168 to 4, 168 to 4. 
Don’t forget it. There is no judiciary in 
crisis. There is no obstructionism. 

There are some judges—whether they 
be Black, Hispanic, women, Catholic, 
Jewish, Muslim, Baptist, southern, 
northern, eastern, western—who are so 
far out of the mainstream that they 
should not be on the bench, and we are 
upholding the Constitution by doing 
that. 

Now the arguments of my good friend 
from Minnesota, these charts, are get-
ting to the point of ridiculous. They 
are what logicians and lawyers would 
call ‘‘outcome determinative.’’ We 
want an outcome so we put together 
numbers. Successful filibusters. I ask 
my colleagues, if a filibuster is against 
the Constitution, why is an unsuccess-
ful anymore unconstitutional than a 
successful filibuster? Why is a fili-
buster of an executive branch nominee 
any different than a filibuster of a judi-
cial nominee? 

Do you know what the other side is 
saying? We are just going to take 
judges in green shoes and give you the 
numbers on those and not judges in 
pink shoes or purple shoes. 

They are differences that don’t make 
a difference. What we are talking about 
here, again very simply, is how many 
judges have come before this Chamber 
and how many have been approved. One 
hundred sixty-eight to four. No deny-
ing it. No refuting it. No getting 
around it. The truth hurts because the 
American people know—30 hours, I 
guess now it is 39 hours, you can debate 
this for 390 hours, 3,900 hours, 39,000 
hours, and all your words are not equal 
to 168 to 4. 

For those who watched this debate, 
this has been elucidating, because what 

the hard right and their allies tried to 
spread throughout America is, we were 
holding up all the judges, most of the 
judges, a judiciary in crisis, a huge 
number of vacancies. My colleagues, do 
you know what answers all of that hy-
perbolic falsity? One hundred sixty-
eight to four. 

We are going to keep that chart up. I 
realized when I first put the chart up, 
one of my colleagues objected. I under-
stand it gets under your skin. I under-
stand it pulls the rug out from the ar-
gument. 

Now, do you want to talk about 
judges rejected? Do you want to talk 
about judges who didn’t get a majority 
vote? Then talk about them. Here we 
have two charts. Sixty-three of Presi-
dent Clinton’s judges didn’t get a ma-
jority vote. It doesn’t matter whether 
they didn’t get it by filibuster or by 
not bringing them up for any vote. 
Again, that is like green shoes versus 
pink shoes. They are all judges. 

Here are some names. Did every one 
of these people twist in the wind? You 
bet. Some longer, some shorter. Were 
some withdrawn by the President? Of 
course. Some withdrew their names 
themselves. My good friend from Utah, 
who I dearly love said: Well, some of 
the names were withdrawn by Presi-
dent Clinton. Does that mean we can 
erase the name of Miguel Estrada from 
this debate? He was withdrawn. That is 
not going to work. He was blocked. So 
were the others. 

One final thing I would say, because 
I do want to spend about half my time 
now, or less than half, talking about 
one of the nominees. The Senator from 
Louisiana was correct. We are opposing 
judges because of their views, not their 
ratings by the bar association, which 
talks about their education and legal 
training, and not their sex, ethnicity, 
or religion. 

The other side seems to think that 
should be a determination of who be-
comes a judge. Shame on the women 
because they won’t just rubberstamp 
any woman. Shame on the Blacks or on 
the rest of us because we won’t 
rubberstamp every Black, shame on ev-
erybody, me. They called me because I 
didn’t agree with Miguel Estrada, but 
should I have let him go because he 
was Hispanic? That is un-American. It 
is not right. It is un-American. It is 
below the belt. 

My good friend from Louisiana—I 
have never heard her more eloquent—
had every right to be angry and upset. 
To say the women should be ashamed 
of themselves because they are not vot-
ing for another woman. What do you 
think the American people would think 
if they thought that ought to be our 
norm? Every Baptist should vote for 
every Baptist and every Catholic 
should vote for every Catholic and 
every Jew should vote for every Jew. 
What kind of logic is that? 

Let’s get back to the reality here. 
The reality is a handful of these judges 
are way out of the mainstream, at 
least in the opinion of a good number 

of us. Enough to block them. The one 
that I would like to talk about for the 
little bit of time I have left is Justice 
Brown.

I don’t agree with her views on af-
firmative action, but that is not dis-
positive to me in this case. What is dis-
positive to me is that we have not 
seen—I have not seen, in the 18 years I 
have been here, a judge further out of 
the mainstream than Justice Brown. I 
want to read to you what she said in a 
case called San Remo Hotel v. City and 
County of San Francisco:

Turning a democracy into a kleptocracy 
does not enhance the stature of the thieves, 
it only diminishes the legitimacy of govern-
ment.

What does she mean by that? She was 
against zoning laws. Do most people 
think zoning laws are a kleptocracy in 
2003? Maybe that went on in 1900, when 
we could have factories built next to 
homes and when workers’ lungs would 
be polluted. But no more. 

Here is what else she said in a speech 
to the Federalist Society:

Where government moves in community 
retreats, civil society disintegrates, and our 
ability to control our own destiny atrophies. 
The result is [this is when government is 
around] families under siege, war in the 
streets, unapologetic expropriation of prop-
erty, the precipitous decline of rule of law, 
the rapid rise of corruption, the loss of civil-
ity, and the triumph of deceit. The result 
[this is what government brings] is a de-
based, debauched culture which finds moral 
depravity entertaining and virtue contempt-
ible.

Many colleagues on the other side of 
the aisle believe in limited govern-
ment. That is legitimate. I, for one, 
feel in certain areas Government goes 
too far. But this view? That is kind of 
disturbing, particularly for a judge on 
the DC Court of Appeals, which has 
more to do with Government than any 
other court in the land, with the excep-
tion of the Supreme Court. Please, you 
can find conservatives, you can find 
people who are against affirmative ac-
tion who don’t express these views; but 
these views are circa 1850, and even 
then would not be supported by most 
Americans. We are supposed to support 
a judge like that? Do you know what. I 
would guess if you asked my 51 col-
leagues on the other side of the aisle to 
nominate someone for the DC Court of 
Appeals and the record of Justice 
Brown were brought before them, they 
never would have nominated her. 

Why is she here today? That is the 
question we ask. Is this to be delib-
erately provocative? Is it that the 
President doesn’t believe he should 
nominate African Americans who are 
within the mainstream? I don’t think 
so. He has nominated a few. I don’t get 
it. The views of Justice Brown go so be-
yond what there is in a consensus in 
America, liberals and conservatives, 
that it is appalling to me she would be 
nominated for the DC Court of Appeals. 
There is only one reason: The extrem-
ists on the hard right are demanding 
something of the President. He is doing 
a prescription drug bill. He is talking 
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to the United Nations. He is not de-
manding Roe v. Wade be repealed at 
this very moment. By nominating 
somebody like Justice Brown, maybe 
he appeases them, even though he may 
know she will not be approved. I don’t 
know. That is just a theory. 

But I will tell you this. If Justice 
Brown were White, or Asian, or His-
panic, a man, or if she were Protestant, 
Catholic, or Jewish, or Muslim, or 
Hindu, I would oppose her nomination. 
If Justice Brown got 100 percent of the 
vote in California, I would oppose Jus-
tice Brown. Justice Brown does not be-
long on the DC Court of Appeals where 
over decades, over centuries, beliefs 
among Democrats, Republicans, lib-
erals, conservatives, 99 percent of 
Americans about what Government 
should and could do would be totally 
rejected. Justice Brown will be de-
feated tomorrow, I hope and I believe. 
It will not be because of outside groups 
and it will not be because of any of the 
women not standing up for women. It 
will simply be because her views are so 
ideologically out of the mainstream 
that she does not belong on the DC 
Court of Appeals. It is that simple. 

When we knock out Justice Brown, I 
believe the Founding Fathers will be 
smiling upon us. One of them might 
say to the other: That is why we gave 
the Senate some power to block the 
President’s nominees. This is the kind 
of nominee who should be knocked out. 
This is the kind of role the Senate, as 
the cooling saucer, should play, and 
whether it be by filibuster or by not 
bringing her up for a vote, or by defeat-
ing her in committee, which are the 
various ways the Senate has to be the 
cooling saucer, none of them—51–49, 
none of them simple majority, the Sen-
ate will be fulfilling its hallowed, an-
cient, and continuing role as a check 
on abuse of power of the President. 

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized. 

Mr. CORZINE. Mr. President, I thank 
the senior Senator from New York for 
making sure the fundamental issue is 
understood by the American public. 
The fact is, 172 nominations have come 
to the floor; 168 have been approved. 
Four have not been sustained under the 
rules of cloture. And 98 percent—you 
can talk about it any way you want. 
The numbers fit the commonsense 
judgment of the American people that 
something positive is going on here 
with regard to how we are dealing with 
the confirmation of judges. I go back to 
the practical reality that 95 percent of 
the judicial positions in the Federal 
courts, district and circuit and Su-
preme Court, are filled; 95 percent of 
them are filled. In 2000, at the end of 
the Clinton administration, only 75 
percent of those positions were filled. 

This is the lowest vacancy rate in 13 
years. The reason is very simple—168 to 
4. It is not a complicated issue. It is 
not a complicated issue. Then you have 
to look at the four. The Senator from 
New York read this statement about 
the judge we will be looking at tomor-

row, talking about ‘‘when government 
advances, freedom is imperiled.’’ I 
don’t think that is what the American 
people would think—those people who 
believe in Social Security, those people 
who might think we ought to have a 
prescription drug benefit for all Ameri-
cans, people who believe we ought to 
pull together an army to protect the 
American people from terrorism, the 
folks who think we ought to build 
highways, bridges, schools, and other 
things, which are generally done by the 
public. When the government ad-
vances—what is this? I want to say this 
right. ‘‘When the government ad-
vances, freedom is imperiled.’’ There is 
one out of the four. One wonders 
whether that is the mainstream of 
American thought. 

A couple of judges in this four have 
serious issues some people think ap-
proach or have gone over the line of 
ethical violations. I have heard almost 
everybody say at some level they be-
lieve integrity is an issue. There are se-
rious concerns about actions of several 
of the people who are involved—aside 
from their views. I will not even men-
tion the judge. One judge said, in talk-
ing about the role of Congress: 

Congress, for example, should not be 
in the business of public education, nor 
in the control of street crime. 

That may be a view that is main-
stream for some in this body, but I 
have a hard time understanding where 
many of us believe the role of Congress 
would prohibit us from being involved 
in the business of public education or 
the control of street crime. It doesn’t 
sound to me like a mainstream 
thought. That is one of the judges. 

Then another judge we will be consid-
ering tomorrow talked about privacy 
rights, threw out a case where someone 
was performing an operation on a pa-
tient, and it happened to be a female. 
The doctor had a male drug salesman 
attend without asking for that right of 
the individual. Then the judge said 
that wasn’t a violation of privacy 
rights. That kind of thing—I am not a 
lawyer and I don’t know all the details 
of this precedent, but it is kind of like 
168 to 4. You would think if somebody 
is undergoing surgery and somebody 
asks you a question about who the per-
son was who was observing you going 
through surgery, if you had a drug 
salesman overseeing that, you might 
think that was an invasion of privacy. 
That is sort of common sense to me. 

I think there are reasons to debate 
these four and maybe the two, if we are 
going to get people who are not nec-
essarily following precedent, settled 
law—I hear a lot of arguments about 
activism on the court. It sounds to me 
like there is an active view that is dif-
ferent than settled law with regard to 
privacy. There is a view that is outside 
settled law and precedent with regard 
to the role of Government, with regard 
to schools and crime in our streets. 

I think there is a reason to question 
some of these four. Therefore, it is not 
inappropriate, when you think people 

are going to be out of the mainstream 
and may have ethical issues that are 
legitimate questions that people raise, 
that somebody ought to exercise that 
judgment here on the floor of the Sen-
ate when we are asked to vote on it. 
From my perspective, that is what 
guides my vote and one of the reasons 
I have helped make this 168 to 4 hap-
pen. 

By the way, I am proud of the 168 and 
while we now have the highest percent-
age of occupancy of judicial positions 
in the last 13 years—that looks to me 
like a pretty good track record. In 
most walks of life, it would be a pretty 
reasonable statement of cooperation 
and effort to make things happen. That 
is certainly, again, the perspective I 
want to start with, 168 to 4, filling up 
the judiciary. 

Then we heard the argument raised 
that somehow we are trying to change 
the subject. This is changing the sub-
ject. We are talking about four folks, 
while we have 9 million people unem-
ployed, 2.5 million manufacturing jobs 
lost in America, and we have the ram-
paging trade deficit, budget deficit, a 
rise in the poverty rate, declining in-
sured and health insurance coverage in 
America, no prescription drug benefit 
for seniors, no passage of the Transpor-
tation bill, no consideration of a min-
imum wage increase for 7 years. We 
cannot get it to the floor. 

We don’t want to talk about four 
judges when we have a war going on 
and all these economic issues before 
the country. They say we are changing 
the subject? I think we ought to 
change the subject. I would imagine 
the people watching this debate are 
changing the channel because they 
want to know what the heck is going 
on in the fundamental parts of their 
lives, their jobs, what their kids are 
doing in Iraq, what is going on with re-
gard to jobs that are going to be cre-
ated for the rest of their families. They 
want to know what is happening to 
their health insurance. They would 
like to know whether school class size 
is going to be 18 or 26. Those are things 
that matter, and we are debating four 
judges who, as I read some of the most 
extreme comments here—again, we are 
debating whether it is appropriate to 
have a filibuster about somebody who 
says ‘‘where government advances’’—it 
says ‘‘advances relentlessly’’—‘‘free-
dom is imperiled.’’ 

We are debating that, as opposed to 
worrying about whether 9 million peo-
ple can get extended unemployment 
benefits, whether we can get a jobs bill 
to build highways and bridges and 
other things in this country, whether 
we can have an honest debate over in-
telligence operations in this country. 
It strikes me we have our priorities out 
of place. It just makes no sense in the 
world we are living in that we are de-
bating 4 judges out of 172 and they have 
views like ‘‘where government ad-
vances, freedom is imperiled.’’ I don’t 
think the American people—anyone 
you sat down around the kitchen table 
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with and you talked about this issue, 
with this language, and this perspec-
tive on judicial philosophy—would say 
I would rather you be focusing your 
time on the floor of the Senate at 5 
minutes to 12, 29 hours and 55 minutes 
into a debate, saying it is more impor-
tant that we are talking about that 
judge than we are talking about what 
is happening with our men and women 
in Iraq, or whether we have appropriate 
investment in our intelligence oper-
ations that protect them, or the 9 mil-
lion people are getting the proper at-
tention on their unemployment bene-
fits. I don’t get it. There is no compari-
son of the importance. It is not chang-
ing the subject. It is getting to the sub-
ject the American people want us to 
do. At least that is the way it is in New 
Jersey. I have not had one single per-
son ask me about a judge, until today 
when we got a call-athon calling in—
the first time we got a call with regard 
to whether the filibuster was holding 
up these rights. I had my people read 
back this: ‘‘When government ad-
vances, freedom is imperiled.’’ About 
half of the people said I don’t know 
whether that is somebody I want to 
stand with because I don’t know that 
that is a position that really fits with 
the American Constitution, in my 
view, of what the American democracy 
is about. It is very hard for me to un-
derstand where we have our priorities. 

Lastly, I want to bring up a point 
that filibusters weren’t only used to 
stand in the way of civil rights acts by 
Democrats back in the 1930s or 1940s. 
On February 3, 1991, a filibuster was ex-
ecuted on this floor on the Family and 
Medical Leave Act. There were no 
Democrats who voted for that cloture. 
Let’s see. Handgun violence prevention 
on November 19, 1993. I think that is 
the Brady bill. Let’s see. Goals 2000, to 
educate America on March 24. I have a 
list of about—something that ap-
proaches about 50—maybe a little more 
than that—60 filibusters that were exe-
cuted, including a couple with regard 
to judges, where judges withdrew their 
nominations that were executed by the 
other side of the aisle. 

Filibusters have been used. No one 
was calling them unconstitutional 
when you were trying to deal with fam-
ily and medical leave, or nobody was 
calling them unconstitutional when we 
were talking about the Hatch Act. 
Funny how that comes up. No one was 
calling them unconstitutional when we 
were dealing with judges at an earlier 
time when they withdrew their names. 
I want to make sure we keep the right 
perspective here because we are mak-
ing all kinds of statements. Frankly, I 
think all of it is irrelevant. It makes 
no sense when we should be talking 
about the 9 million Americans who 
don’t have jobs and we are talking 
about the 2 million people who have 
lost health insurance in the last 21⁄2 
years, when we are talking about the 
1.7 million people who slipped into pov-
erty in the last 21⁄2 years, when we have 
gone from a $250 billion budget surplus 

to a $375 billion budget deficit, a $550 
billion negative cashflow swing in this 
country because we are not handling 
our finances right, and we have a war 
going on and the generals are saying 
we are having unrealistic views about 
it back here. 

I don’t know, maybe we should not 
change the subject. We should just talk 
about these four judges. I wonder if the 
Senator thinks that is the right 
prioritization. It strikes me it is out of 
touch with America, and we are now 29 
hours and 59 minutes talking about 4 
judges.

The Senator from New York is right; 
168 to 4 actually expresses what the de-
bate about judges is all about. But one 
could think we ought to be talking 
about the 9 million Americans or, by 
the way, the 130,000 troops we have on 
the ground who are in harm’s way. It 
strikes me, the discussion we have had 
for these 30 hours is missing a very 
major point to the American people. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

BROWNBACK). Is there further debate? 
The Senator from South Carolina. 

Mr. GRAHAM of South Carolina. Mr. 
President, we got to the bewitching 
hour. It is midnight. I am going to 
enjoy the evening the best I can be-
cause I have a chance to engage with 
two of my colleagues. I don’t know how 
long it will last, but I really enjoy the 
give and take of dealing with Senator 
SCHUMER. It may come to surprise peo-
ple, we actually have been working on 
a couple of things. We had some suc-
cesses in the past and we will have 
some in the future. I believe with a 
great deal of certainty, if the shoe were 
on the other foot, if my party were en-
gaged in filibustering nominees of a 
Democratic President, that Senator 
SCHUMER would be right out here fight-
ing for his cause. Senator CORZINE and 
I are getting to know each other. We 
will have all night to get to know each 
other. I have enjoyed working with 
him, also. 

This is unusual for the Senate. I 
don’t know if this has ever been done 
before. I hope it is not necessary to do 
again. But here we are. We are here at 
midnight. We are talking about wheth-
er or not there is a filibuster. Has there 
ever been one in the past? Who shot 
John? Who has been the meanest and 
the baddest in the past? 

I guess what I am trying to focus on 
for the next few minutes is, What 
about the future? I guess that is my 
biggest concern. We have had all kinds 
of charts about how nominees were 
treated in the past. I have been here a 
year. Since I have been here, it has 
been like pulling teeth to get certain 
people on the floor for a vote. But that 
is OK. The process is what it is. The 
Constitution says what it says and we 
will all have our chance to express 
what we think is right versus what we 
think is wrong. 

This is a big deal. It is a big deal for 
the Senate. There are a lot of other 
issues that need to be talked about. 

Sure, Iraq is certainly one of them, 
people out there in harm’s way. We 
have 9 million people unemployed. I am 
the first to admit there are a lot of 
issues in this country that need to be 
talked about and addressed. 

But this is one of them. One of the 
reasons Senator CORZINE has not had 
too many calls is Americans are able to 
walk around with a pretty secure feel-
ing that the system works. I think it is 
a blessing we are not nervous every day 
about whether or not you can go to 
court because we expect, if we have a 
problem, a legal problem, there will be 
a place to go to get it resolved. That is 
just part of our mindset. We don’t 
worry a whole lot about that and I 
think that is great. 

But, really, that is a luxury. There 
are a lot of countries in this world 
where there is no venue to go to settle 
disputes. You have to go by force or vi-
olence, or you have nobody to help you 
out when you are down. 

We have a pretty good legal system. 
God knows it needs to be fixed in some 
respects, but the idea of a rule of law 
nation caring about how you appoint 
judges is a big deal. Imagine if you had 
a system where it would be almost im-
possible to confirm somebody who had 
an actual belief or opinion. What you 
would find is there would be a lot of va-
cancies and there would be a backlog of 
cases. The things we assumed were al-
ways there for us would no longer be 
there. So this really is a big deal. 

If you believe in a system where the 
weak can hold the strong accountable, 
then you ought to be listening to this
debate because only in a rule of law na-
tion, a courtroom, is that possible, be-
cause in a political environment the 
strong always win over the weak. In a 
confrontation of resources, the strong 
always win over the weak. 

But America is a little bit different. 
You can hold anybody accountable. 
You can have your day in court. Even 
the President of the United States can 
be sued by an average, everyday per-
son, if the President of the United 
States is claimed to have violated their 
rights. 

That is a big deal. That is something 
worth fighting for. Some people believe 
that is worth dying for. 

Now, that is very much at risk. The 
way we do business with our legal sys-
tem is very much at risk. Because you 
can put up all the charts you want to 
put up and you can play all the number 
games you want to play, but the truth 
is, and I challenge someone to prove 
me wrong, that this is the first time in 
the history of our Nation that nomi-
nees have come out of the Judiciary 
Committee with a majority vote and 
have been blocked by a filibuster from 
being voted up or down. This is unprec-
edented. This is dangerous. We find 
ourselves in political and constitu-
tional quicksand. 

Of all the conflicts we have had in 
this Nation, of all the fights between 
the Republican and Democratic Par-
ties, of all the likes and dislikes that 
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have happened politically, no one be-
fore has chosen to go down this road. 
The road our friends on the other side 
have chosen to go down really is the 
road to oblivion, in terms of trying to 
get good men and women to be willing 
to serve their country as a judge. 

My friend and colleague, Senator 
COLEMAN from Minnesota, is new to the 
Senate like myself. The strength of 
this Nation is people with accents have 
a chance to get ahead in life. I am the 
first person in my family to go to col-
lege. My dad was a World War II vet-
eran and came out of the war and 
started his own business and married 
my mom and neither one of them fin-
ished high school. But they impressed 
upon me and my sister the value of an 
education. Because of the good, sound, 
strong public school system of which 
we partook, I was able to do things I 
never dreamed of doing. Now I find my-
self in the Senate. 

I am a lawyer. If you can’t take a 
joke, you should not be a lawyer, be-
cause there is a lot of lawyer jokes out 
there. But I have always enjoyed the 
role of being an attorney because I like 
representing people and I like rep-
resenting causes. The law to me was 
not just a job; it was a passion. 

The ultimate ascendancy for some-
body in the law is to become a judge. 
You will make less money but you will 
get authority and respect, and you will 
have a chance to mold the law. To 
many people that is much more impor-
tant than money. 

To me it is a shame, if you are will-
ing to apply for the job, that you have 
to be treated so poorly as these four 
people we are talking about have been 
treated. But make no mistake about it, 
they are not four people; there are 
going to be at least a dozen in the next 
couple of weeks. They are being treated 
differently than anybody in the history 
of the Nation. They are having some 
very hard things said about them and 
all they want to do, and all they are 
willing to do, is to serve their country 
in the Federal judiciary. 

Our friends on the other side have 
pulled out a chart, 168 to 4, with an il-
lustration: 168 apples represented those 
people who were allowed to go forward. 
The Senator who had the chart said, I 
like apples, so I picked apples to rep-
resent the 168. And the four, well they 
were called lemons. I thought that was 
pretty cute at the time. But the more 
I thought about it, that is really not 
fair. If you don’t like these people, if 
you disagree with their philosophy, if 
you disagree with their view of the 
world, you have a chance to express it. 
You have a chance to vote them up or 
vote them down. But I don’t think it 
helps anybody to label them as lemons. 
We are going to have a long talk about 
the people they have labeled as lemons. 
Between now and 9 o’clock in the 
morning, we are going to have a long 
talk, eventually, about the individual 
nominees. 

You can decide whether or not you 
will vote for them. You can kind of be 

a Senator for a day, if you would like. 
That would be an exercise that would 
be interesting for those who want to 
watch. If you don’t like them, you can 
vote against them in the Senate. But I 
think you have an obligation to vote 
them up or down. 

As I talk about these individuals I 
will tell you why I am willing to vote 
yes. I don’t expect anyone on the other 
side, or my side, to vote because of my 
reasoning. I do expect the people at 
home, in South Carolina, to be able to 
judge me and hold me accountable for 
my reasoning. I will tell you, with a 
deep sense of pride, that I think the 
four people who have been called lem-
ons are very fine Americans and de-
serve more respect than they have got-
ten. 

The thing I like most about serving 
with my colleague, Senator COLEMAN 
from Minnesota, is that his race was 
one of the most watched and unusual 
races in the Nation. It was full of tri-
umph and tragedy. His opponent, Sen-
ator Wellstone, who I knew fairly well 
and certainly respected for his strong 
beliefs, tragically died right before the 
election. Senator COLEMAN ran against 
former Vice President Mondale. 

The thing that impressed me most 
about his race, as I watched the debate, 
was the sincerity he had when it came 
time to present the reason he wanted 
to be a Senator for the people of Min-
nesota, along the lines of: I would like 
to go to Washington and do something. 
I watch you from afar and you seem to 
be fussing and fighting about every-
thing. People are hurting out here and 
I would like to be a Senator who could 
go to Washington and work across the 
aisle and actually do something. 

Tonight, at almost quarter after mid-
night, I would argue to the people who 
may be listening in Minnesota that 
your Senator is doing something. It is 
not what he envisioned. It is not what 
he hoped for. It is not what I hoped for. 
I hoped to be home right now. And we 
passed some legislation long overdue. 
But I argue the Senator from Min-
nesota is doing something that needs 
to be done; that is, standing up for his 
beliefs and his view of the Constitu-
tion. 

I am confident that over time this 
exercise will be judged well in history. 
When there is an accounting in this pe-
riod of the Senate, it will be one of the 
darker periods of the Senate and my 
hope is it will be a period that will not 
have lasted long. Because the future is 
why I am here. The future is why I and 
Senator COLEMAN ran. We have a lot of 
problems with Social Security and 
Medicare and a budget and a war to 
fight and many obstacles facing this 
country. We are dying to get on with 
it. We really do want to help win this 
war on terrorism and make the econ-
omy better and stronger and fix the re-
tirement problem the Nation faces. 

We didn’t ask for this. But it came 
our way. It happened on our watch. I 
think this may be one of the most im-
portant things we will ever do as Sen-
ators. 

With that, I will yield to my good 
friend, Senator COLEMAN from Min-
nesota, and let him know in my opin-
ion that he is doing something that is 
very important to the country by par-
ticipating in this debate.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized. 

Mr. COLEMAN. Mr. President, first, I 
thank my friend and colleague, the 
Senator from South Carolina. We came 
in in the same class. He served in the 
Congress. He is more experienced and 
understands the ways of Washington. 
But he understands the ways of South 
Carolina. He is about as real as he can 
be. People think of Washington as a 
phony town. I look at my colleague, 
my friend from South Carolina, and he 
is very real. That is a good thing. 

In the discussion we have had to-
night—now past 30 hours—I appreciate 
his effort to humanize the four individ-
uals whose lives have been, in some 
ways, put on hold, their future put on 
hold, certainly by the actions of this 
body. No, they are not lemons and they 
are not simply numbers. They are peo-
ple. They are moms, dads, fathers, 
daughters, sons. They are folks who 
have the capacity to have an incredible 
influence on our lives. 

I was a former prosecutor. The Sen-
ator from South Carolina had that ex-
perience of doing some prosecution in 
his time. I can tell you, courts have an 
impact on your lives, on your family’s 
lives in many ways. So I appreciate it, 
if as we move now into the morning 
hours, there will be votes coming up 
this morning—not tomorrow morning, 
this morning—to put a human touch on 
what this is about. 

I think there was a mood or a feeling 
in the country at the time that we got 
elected that really did focus on getting 
something done. I was running for of-
fice and disaster assistance bills were 
being debated in the Congress. The 
House was passing bills but the Senate 
was not. I can tell you my constituents 
were unhappy. They were concerned. 

Last year there was a debate over a 
prescription drug benefit. I was run-
ning for office. There were still seniors 
forced to make the choice between pre-
scription drugs and food. That is a bad 
thing. That is not a good thing. Hope-
fully, this year we are close and before 
we get out of here, assuming folks 
come together, we can get something 
done. 

I think that was the tone. That was 
the message. By the way, I hope, cer-
tainly the message I heard—it should 
not be a partisan thing. There are a lot 
of things I heard in the debate tonight 
from my colleagues on the other side. I 
don’t disagree with all of it. My col-
league from Louisiana made a com-
ment that we can’t be divisive. She is 
right. I can tell you we are not trying 
to be divisive. Being divisive is when 
you do something that is unprece-
dented, and that is really what we are 
talking about today. 

The fact is, one of the things we did 
kind of settle tonight is the filibuster. 

VerDate jul 14 2003 00:43 Nov 15, 2003 Jkt 029060 PO 00000 Frm 00031 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.548 S12PT3



CONGRESSIONAL RECORD — SENATES14714 November 12, 2003
There was a discussion all along about 
whether they are really filibustering 
nominees, a lot of discussion about fili-
busters. 

First, I say again I was disappointed 
what I heard tonight. If anything, it 
was the comment of my colleague from 
Louisiana saying filibuster was the 
successfulness of the truth. No. With 
filibusters we have stopped some very 
good legislation. We have used the fili-
buster in a very terrible way in this 
body in its history. We have filibus-
tered to try to prevent antilynching 
laws coming into effect. We have fili-
bustered civil rights legislation. We 
have filibustered against the poll tax. 
We filibustered about a lot of things 
and not often good. A filibuster is often 
to be ashamed of and this one is to be 
ashamed of.

My colleague asked what is the dif-
ference between filibustering legisla-
tion and judges? The difference is this 
little book. It is called the Constitu-
tion. That is the difference. The Con-
stitution laid out very clearly when 
the President has certain powers. The 
President, by the way, doesn’t get 
elected unanimously. He gets elected 
following the laws. Not everyone votes 
for him but he then becomes the Presi-
dent. Once you become the President, 
you have certain powers and the Sen-
ate has certain powers and responsibil-
ities. So it is a matter of seeing there 
is a difference between what one can do 
legislatively, using filibusters, and 
what the Constitution provides. 

There is a reason why, in the history 
of this country of 214 years, up until 
this Congress, this body has never used 
a filibuster to stop circuit court nomi-
nees once they got through committee. 
That is the reality. 

You can put all the charts up and all 
the statistics; that is the reality. If 
folks are listening, they have to be 
thinking there has to be some reason 
in over 214 years why folks have not 
done what is being done today. In part, 
it is because of the consequences. If we 
do that, what we do is we let a minor-
ity—that is what we have here because 
in each of these cases the judge is being 
filibustered, a majority of the Sen-
ators, Democrats joining with Repub-
licans—yes, they are going to vote for 
them. We know that. That is why the 
minority is filibustering, stopping the 
vote. 

So what you have here is a situation 
where the minority stands up and says: 
We don’t support a person. Maybe it is 
because of a particular issue. Maybe 
the issue of abortion comes up again 
and again, which, by the way—and we 
will have plenty of time to talk about 
this—what is so interesting if you look 
at the record, the nominees who have 
been criticized or attacked because of 
their position on abortion, to a person 
have said that they would follow the 
law, that they would put personal be-
liefs aside.

You choose a judge and what you ask 
of them over here is can you put your 
personal beliefs aside and make a judg-

ment. That is what these folks have all 
said. Because they have those beliefs, 
the minority comes together and 
blocks them. What is the outcome? 

This, I know, frustrates my friend 
from South Carolina and it frustrates 
me. We all look into the future. I cam-
paigned and I wanted to be a charter 
member of the ‘‘Let’s Get It Done Coa-
lition.’’ Let us figure out a way to 
solve problems. 

The Senator from New Jersey is 
right. We have to get an energy bill 
through. I hope we get it through. We 
have to do something about prescrip-
tion drugs. We have to do something 
about jobs, and something about med-
ical malpractice. We should do some-
thing about class action. Those efforts 
are not going to be allowed to come to 
a vote. Those are the jobs bills. Let us 
get it done. Let us put the bickering 
and partisan stuff aside and figure out 
a way to get it done. 

The problem we have as we look to 
the future is who is going to get con-
firmed. If anybody with deeply held 
views is going to be filibustered by one 
side, now the Democrats are in the mi-
nority, there may come a point in my 
time where my friend from South Caro-
lina is sitting in the minority and a 
Democrat President may propose a 
judge, and I will say to the body that I 
intend to use the same standard with a 
Democrat President. Are judges quali-
fied? Will they commit to uphold the 
Constitution? I will not support folks 
who will use the Constitution to create 
laws of their own beliefs. But if they 
agree to follow the Constitution and 
are qualified, then you support them. 
The President has that authority. 

If you look at the history of the judi-
ciary, it is kind of a balance. There 
have been Democrat Presidents and Re-
publican Presidents going back over 
the last 12 years—8 years of Bill Clin-
ton, 8 years of Reagan, 4 years of Bush, 
Jimmy Carter. There are about almost 
equal numbers of Democrats and the 
Republicans on the judiciary. It is bal-
anced. What is happening here today is 
we are changing that balance. When we 
allow minorities to take hold, we 
change that balance. That is what hap-
pens. 

In the future, you are going to get 
folks with strongly held beliefs and 
there may be a Ruth Bader Ginsburg, a 
liberal who went to my high school, 
James Madison in Brooklyn, NY. I dis-
agree with some of her reasoning on de-
cisions. She is a good judge. She is 
bright. She exercises her judgment. I 
don’t think in this environment if the 
Democrats are in charge that Ruth 
Bader Ginsburg would be confirmed. 
That would be sad for America. The 
same would be true with Scalia and a 
number of members of the Court. 

What are you going to get? The best 
and the brightest are going to be cast 
aside because they may have a strongly 
held belief, which is what you see in 
some of the nominees here because a 
minority says we don’t want them to 
come forward. A minority then filibus-

ters in a way again in contradiction to 
article II of the Constitution. That is 
why we are raising this. That is what 
we are talking about and doing some-
thing that has not been done in his-
tory. 

It is interesting. In terms of the Con-
stitution, it is very clear. The Presi-
dent has certain powers—unlike, by the 
way, in European countries and in con-
trast to monarchs who would simply 
make treaties. Leaders in Europe could 
make treaties. Our folks said, no. The 
President’s power of making treaties is 
going to be contingent upon two-thirds 
of the Senate present and concurring. 
That is in the Constitution. We wanted 
to limit the powers of the President. 
When it came to appointment of 
judges, it is not two-thirds. Two-thirds 
is only for treaties. Very clearly there 
is a delineation. 

For some reason to date, 214 years 
into our country’s existence, the stand-
ard has been changing. That is an im-
portant thing. Jobs are important. As a 
former mayor, I have said 1,000 times 
the best welfare program is a job; the 
best housing program is a job; the best 
health care comes with jobs. Jobs are 
important. I understand that. What is 
interesting is my colleagues on the 
other side of the aisle are crying eco-
nomic—by the way, never once men-
tioning 9/11. If you talk about what has 
happened to this economy, you have to 
talk about the impact of 9/11. You have 
got to talk about the recession that oc-
curred before the President came into 
office. You have to talk about the im-
pact of WorldCom and the impact of 
Enron. 

The reality is now because of the 
policies, many of which this Congress 
passed, policies which cut taxes, which 
put money in the pockets of moms and 
dads which give businesses the incen-
tives to invest, the economy is starting 
to move forward. The last numbers re-
port 7.2 percent gross domestic product 
growth, and over 200,000 more jobs in 
the last couple of months. The number 
is revised upward. Business investment 
is moving forward, in part in large 
measure because of the tax cuts. Yet 
the other side of the aisle says we want 
to talk about jobs. I am looking for-
ward to that debate. But it is all im-
portant. The judiciary is important. 
What we do with judges is important. 
In order for businesses to operate and 
for families to operate, you have to 
have a judiciary that works. 

What is fascinating here—and I love 
that chart of 168 to 4. I love seeing that 
chart. When the other side puts up a 
chart showing 168 to 4, that is their ar-
gument. They keep coming back with 
the underlying supposition of, It is 
false. Their argument doesn’t carry 
weight. Let us talk about 168 to 4. The 
real discussion here and what is going 
on here is the President of the United 
States has the power to appoint dis-
trict court judges. 

A little lesson, for those listening, a 
first impression in the Federal system: 
What happens when the district court 

VerDate jul 14 2003 00:43 Nov 15, 2003 Jkt 029060 PO 00000 Frm 00032 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.550 S12PT3



CONGRESSIONAL RECORD — SENATE S14715November 12, 2003
judge issues an opinion, there is a re-
view process. It is reviewed by the cir-
cuit courts. The courts of appeal level, 
by the way, is right below the Supreme 
Court, which is one of the things I 
think comes into play here. 

When you pick judges who may be on 
the circuit court, what happens is they 
then became a candidate for the Su-
preme Court. That is the real deal. 
They are all the real deal. Being a 
judge on the court of appeals is an in-
credible honor. It is a higher court 
than the district court. What is hap-
pening is the President has had 29 cir-
cuit court judges confirmed. We as of 
tomorrow will have six who have been 
filibustered. There are more in the hop-
per. That is very clear from my col-
leagues on the other side of the aisle. 
They will be filibustered. Out of the 
circuit court, the other side is saying 
168 to 4, and some judge like wearing 
pink shoes and green shoes—no. The 
difference between circuit and district 
court judges is not the color of their 
shoes. The difference between circuit 
court and district court judges is these 
judges are on a higher court. These are 
the judges who are right below the Su-
preme Court.

District court judges sit in a par-
ticular district. Circuit courts sit in a 
multistate area. They have a broader 
range and geographic jurisdiction. It is 
the higher court. 

What has happened here is it is not 98 
percent. Even 98 percent of the time, 
adherence to the Constitution is 
wrong. When we took our oath, when 
the distinguished Senator from Kansas 
took his oath, and the Senator from 
South Carolina took his oath on that 
floor, we swore to uphold the Constitu-
tion of the United States 100 percent. It 
wasn’t qualifying. 

I find it absolutely startling that 
folks take pride in upholding the Con-
stitution 98 percent of the time. The 
first amendment, freedom of the press: 
If there are 172 newspapers in the coun-
try and 168 of them are going to have 
freedom of the press and not the other 
4, they wouldn’t be very happy and 
very American. 

The reality here is we have 29 circuit 
court judges who have been approved 
and we have 12 who are being filibus-
tered. I think we are talking around 30 
percent, 25 or 30 percent. That is a big 
number. I believe that is the largest 
number certainly since World War II. I 
have to go back in the history books. 
That is wrong. That is the number 
here. 

The other side keeps coming back 
saying 168 to 4; therefore, no problem. 
The problem is you can put up all the 
numbers you want, but the difference 
is not the difference, whether it is 
green shoes or pink shoes; these are 
courts of highest jurisdiction. 

What has happened here and what is 
happening is unprecedented in 214 
years of the history of this country. 
This hasn’t happened. 

All we are asking is for these 12 
judges to simply have a vote. We are 

talking about a vote. A cloture vote to-
morrow is not a vote on the judges. We 
are simply saying give—Miguel 
Estrada, by the way, withdrew. 

My time may be coming to an end. I 
want to get back to talking about 
him—an immigrant, incredible record, 
education record, incredible perform-
ance record, a brilliant man, and with-
draws. 

Priscilla Owen, give her a vote. Wil-
liam Pryor and Pickering, give them a 
vote. If you do not support them, you 
vote them down. Your voice is heard. It 
is not about a rubberstamp. I am not 
asking my colleague, the Senator from 
New York, to vote for these folks. Vote 
them down. If you do not like Judge 
Brown, vote her down; Judge Kuhl, 
vote her down. Vote these folks down. 
But give them a vote. That is what the 
Constitution requires. 

Thank you, Mr. President.
The PRESIDING OFFICER. The Sen-

ator from Searchlight, NV. 
Mr. REID. Thank you, Mr. President. 
First of all, I want to extend my ap-

preciation—and I speak for the Senate, 
both Democrats and Republicans—to 
the staff which has been supporting us 
the last few days. People are working 
very long hours. The Capitol Police are 
working a 16-hour shift. Their shifts 
are very important. There are some 
people from all over the world who tar-
get the Capitol of the United States 
where we now stand. These men and 
women who guard us, protect us, make 
us secure, have to be vigilant. They are 
among the best trained police officers 
in the entire world. I extend apprecia-
tion from all Senators to them for the 
work they do, not only during the time 
in the past few days but all of the 
time—having been a Capitol policeman 
in the day when things were much 
more calm and deliberate than they are 
now. 

I also extend the appreciation of all 
Senators to all the staff, Parliamentar-
ians, clerks, the enrolling clerks, the 
court reporters—I don’t think I have 
done that—and the pages. We have jun-
iors in high school who are here to-
night. I haven’t mentioned everyone. 
But my compliments go to everyone 
who supports this great institution. I 
am sorry they have had to work an-
other night, but that is the way it is. 

The reason you have seen all the 
charts on the other side of the aisle 
change is because this number Mr. 
SCHUMER talked about bothers them a 
lot. Now they have come up with 
judges who haven’t even come before 
the Senate. They know only four have 
been turned down. But now they have 
the other thing, that there is going to 
be 12. Well, we might wait and see what 
is going to happen. Why don’t we wait? 

I say this: The 30 hours we have spent 
so far has been totally wasted. There 
isn’t going to be a single vote changed. 
Nothing is going to change. This has 
been an effort to toss meat to the 
rightwing extremists. Many Senators—
and I say many—certainly at least a 
dozen Republican Senators approached 

me and made different excuses and 
apologies for what is going on on the 
other side. They know this is very non-
senatorial. But we are involved in this 
and we are going to proceed in the best 
and most dignified way we can. 

There is something else I would like 
to spend some time talking about to-
night, and that is jobs. 

Let us talk about what is happening 
in the last 30 hours. What has hap-
pened? We can start at a number of dif-
ferent places. During the last 30 hours, 
2,833 Americans—men women, teen-
agers, old people, married, unmarried, 
grandparents—have been laid off. They 
have lost their jobs. 

In America today, things are so dif-
ficult dealing with jobs. For the 2,833 
Americans who have lost their jobs 
during the last 30 hours, the average 
time for them to find a good job will be 
5 months. Five months, 2,833 Ameri-
cans will wait an average of 5 months 
to find another job. 

It seems to me it would be good for 
us rather than spending 30 hours plus 
on 4 people and not a single vote has 
been changed—4 people who have jobs, 
good jobs—that we would spend some 
time talking about how to create more 
jobs, thirty hours of debate here in the 
Senate about programs. 

For example, I think what we should 
have is an infrastructure development 
program where the Federal Govern-
ment is involved in putting out money 
so the contracts can be let in the pri-
vate sector so companies can build 
roads, they can build dams, they can 
build bridges, they can do water sys-
tems, sewer plants. We could spend 
some time here debating where it 
should go and how much we should 
spend. We know for every $1 billion 
spent, we would create 47,000 jobs as 
compared to 2,833 Americans who have 
lost jobs in the last 30 hours—47,000 
high-paying jobs. Of course, the spinoff 
from these jobs would be significant 
and magnificent. 

As I indicated, 2,833 people have lost 
their jobs in the last 30 hours. The four 
people who have been dwelled on by the 
majority have jobs—good jobs. Who are 
the people who have lost their jobs? I 
have already talked about parents, sin-
gle parents, families. It is really sad to 
understand that 2,833 people are going 
to have to wait on average 5 months to 
find another job. 

During the last 30 hours, 8,698 people 
have lost their health insurance. 

A man flew in from Arizona to meet 
with me today. He graduated from 
Utah State University where I did. He 
was a star football player at Utah 
State University. He is a big man phys-
ically and a big man emotionally. He 
flew back here because he is now a phy-
sician. He is terribly concerned about 
the 8,698 people who have lost their 
health insurance. He understands what 
it means for people to come to him and 
have no health insurance. He talked to 
me and my staff about what we can do 
about it. He felt so strongly about it 
that he came back and talked to me. 
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How does a mother feel, how does a 

father feel, who have children or no 
children, how do they feel going to bed 
at night recognizing if something hap-
pens to them or their family, they have 
no health insurance. What do they do? 
They do not get the treatment and care 
they need. They only go when some-
thing desperate has happened to them. 
An automobile accident, they go to the 
emergency room. Preventive care, for-
get about it. During the last 30 hours, 
8,698 people have lost their health in-
surance. I think we should talk about 
that. We need to do something about 
that. There are 44 million Americans 
who have no health insurance. 

In addition to 44 million people who 
have no health insurance, there are 
millions of people who are under-
insured, meaning they have insurance 
but it isn’t very good. That is what I 
talked about today among other things 
with my friend from Utah State Uni-
versity, a wonderful man, who is a 
young physician who cares about his 
community and his country.

We have 44 million Americans with 
no health insurance, and we are here, 
and we have been here for the last 
many hours talking about four people 
who not only have jobs but they have 
health insurance. Every one of the four 
have health insurance. And they have 
jobs. 

What does it mean not to have a job? 
Does it take away someone’s dignity? 
Does it cause divorce, dissension? Does 
it cause kids not to be able to go to 
school, to college? Of course it does. 
Does it cause crime? Of course it does. 
Does it cause our welfare rolls to go 
up? Of course it does. 

But the 4, the 168 to 4, those 4 have 
jobs. They have health insurance. Why 
are we not here talking for 30 hours of 
constructive debate about doing some-
thing in this Nation about health in-
surance so people when they get sick 
can go to a doctor, people when they 
need preventive care can get it. In the 
long run it would save the country lots 
of money. 

In the last 30 hours, the trade deficit 
of this country has gone up $300 mil-
lion. In 30 hours, the trade deficit has 
gone up $300 million. What does that 
mean? It means we have bought more 
into this country and sold less outside 
our country to the tune of $300 million. 
That is not good. 

I have heard my friend from North 
Dakota, Senator BYRON DORGAN, give 
lectures in this Senate about the need 
to do something about our trade poli-
cies because the trade deficit continues 
to rise, causing this country lots of 
problems. We are doing nothing about 
it. We have a trade deficit with China. 
They jiggle their money, and it is con-
tinuing. We are afraid to take that 
issue up here. 

My friend, the distinguished Senator 
from New York, Mr. SCHUMER, has at-
tempted on several occasions to bring 
forth an amendment to stop the Chi-
nese from playing with the numbers so 
that the trade deficit continues. But 

we have been unable to do that. Why? 
Because we are talking about four peo-
ple who have jobs, who have health in-
surance, and could care less about the 
trade deficit. 

In the last 30 hours, focusing away 
from some problems that to some may 
not seem important—the trade def-
icit—we could talk about something 
that is real important. During the last 
30 hours when we have been here talk-
ing about four people who have jobs, 
who have health insurance, and who 
have nothing to do directly with the 
trade deficit but are keeping us from 
talking about it, during that 30 hours 
the food stamp rolls in this country 
have gone up by 6,237. During the last 
30 hours, 6,237 desperate people have 
signed up for food stamps saying, in ef-
fect: We are hungry. Government, will 
you help us buy food for our families? 
We have never done it before. But these 
are new people signing up for food 
stamps. 

I could say without any qualms or 
reservations, the four people I have 
talked about here tonight and the ma-
jority has talked about here for a long 
time, they have not lost their jobs. 
They have not lost health insurance. 
They don’t even have to consider food 
stamps. But wouldn’t it be good for us 
as a nation to spend some time talking 
about food stamps? 

I can remember when I was a new 
Senator, the great Senator Pat Moy-
nihan—his chair was right back there. 
There was a vote going on about the 
homeless. Senator Moynihan said to 
me: We have helped create the home-
less by Federal policies where we have, 
in effect, emptied out our mental insti-
tutions, but we have done nothing to 
have community health centers. A lot 
of the people who are homeless are peo-
ple who need medical attention.

Well, food stamps, we need to do 
something about that. 

About poor people, in America today, 
as sad as it seems, the rich are getting 
richer. The rich are doing fine. The 
wealthy are doing fine. The elite of 
America are doing great. The poor are 
doing real bad. The middle class is nar-
rowing all the time. We need as a na-
tion to figure something out to do 
something about that. We don’t want 
to live in America like many countries 
where you have the rich and the poor 
and no middle class. Why don’t we 
spend 30 hours doing that? Not spend-
ing 30 hours talking about four people 
who are well educated, have jobs, have 
health insurance, are not on food 
stamps. 

During the last 30 hours, when we 
have been here in the Senate talking 
about these four people, we have had in 
America 36 mass layoffs. Employers 
have had 36 experiences where they 
said: We have to lay off more than 50 
people. A mass layoff, by Department 
of Labor standards, is more than 50 
people. During the last 30 hours, we 
have had 36 of those. 

Why are we having so much trouble 
in America today keeping people work-

ing? Why is it taking so long for people 
who lose a job to find a job? I would 
think this Nation would be better 
served talking about jobs, not about 
four people who have jobs, who have 
health insurance, who are not on food 
stamps, who have not been part of a 
mass layoff in the last 30 hours. 

On this Senate floor, during these 
last 30 hours, there have been seven at-
tempts by the minority to extend un-
employment benefits for people whose 
unemployment benefits have run out. 
Is that important? During the last 30 
hours, while we have been here talking 
about four people who have jobs, who 
have health insurance, who are not on 
food stamps, who have not been part of 
mass layoffs, 13,194 people have had 
their unemployment benefits run out. 
The people who have lost unemploy-
ment benefits are real. These are not 
statistics that somebody made up. 

Let me read to you a letter I received 
from a woman in Las Vegas, NV. We 
will just call her Margo. I won’t give 
her full name. She writes, October 10, 
2003:

Dear Senator Reid: 
On July 2, 2003 I became a displaced airline 

worker after 38 years as a TWA (now Amer-
ican Airlines) Flight Attendant. As a result 
of union concessions given to American Air-
lines, I received no severance pay. 

My Unemployment Benefits will expire on 
January 2, 2004. 

Congress has passed new legislation which 
made December 28, 2003 the cut-off day for 
Temporary Extended Unemployment Com-
pensation. After that date, there will be no 
more extensions. I will miss the deadline for 
Extended Unemployment Benefits by 5 days. 

I am a single woman and a sole supporter. 
I have no skills applicable to this difficult 
job market and my age makes an already 
bad job market even more limited. It will 
take time to learn skills and find a suitable 
job. Extended Unemployment Benefits will 
be needed for my very survival. 

I ask you—

She has it in bold type—
to please support S1708—

The one we have tried to move seven 
times to the floor in the last 2 days, ob-
jected to by the majority—
which will extend the TEUC [benefits] and 
provide additional Unemployment Benefits 
to those who cannot find jobs.

This is a real person. This is not 
someone who is made up. This is de-
scriptive of the 13,194 people who, dur-
ing the last 30 hours, have lost their 
unemployment benefits. That is sad. 

I have another letter here from an-
other woman. I will read the last para-
graph:

I am not writing this letter to get a hand 
out or sympathy. For every job that is open, 
50 people apply. I have faith in God that he 
has a perfect job for me and that he will pro-
vide for us.

I ask unanimous consent that these 
two letters be printed in the RECORD, 
and with the permission of the Chair, I 
would ask the clerk to block off the 
names because I have not spoken to 
them for permission to make their 
names public.

There being no objection, the letters 
were ordered to be printed in the 
RECORD, as follows:
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JULY 31, 2003. 

To: President George W. Bush, Congressman 
John Gibbons, Senator Harry Reid. 

Re unemployment benefits. 
GENTLEMEN: I really don’t expect that any 

of you will actually read this letter. It will 
probably go to an aide and if I am lucky I 
may get a response. So why I am writing this 
letter? Because there are many other people 
in this country who are unemployed and 
have run out of unemployment benefits. Man 
people like me, feel that writing a letter like 
this is a waste of time. Many have no hope, 
but I believe that one person’s voice can 
make a difference. 

I live in a small community in Northern 
Nevada. There are at least 50 people applying 
for every job opening. We have thought 
about moving to other cities, but the job 
market is tight every where. My husband is 
disabled and receives a small social security 
check each month. It pays all but $15 of our 
first mortgage on our house. I have to supply 
the money to pay a second mortgage and all 
of our living expenses. Three years ago we 
had to file for bankruptcy. With a job and a 
new start we have been rebuilding our credit, 
but have not been able to refinance our 
home. 

In December of 2001 I had to quit my job. 
I quit for cause. My doctor wrote a letter and 
I was eligible for unemployment benefits. 
Less than 6 months after I left that com-
pany, the position that I had held for 6 years 
was eliminated company wide. Some people 
moved up into management, but many were 
laid off. It took me five and a half months to 
find a job. My training and experience has 
mostly been in the accounting field. I took a 
job as an outside sales rep. for an office sup-
ply company, because that was what was 
available. The job lasted 8 months. Then the 
company that I was working for updated 
their computer system to make it easier to 
purchase items off an internet web site. As a 
result they laid off some sales people includ-
ing me. 

Here in lies the problem. Because I was on 
unemployment from January to June 2002 it 
affected my base period for benefits. When I 
got laid off on March 2003 I was only eligible 
for 13 weeks of unemployment benefits not 
the full 26 weeks. My lack of employment in 
the base period was not by choice. I was on 
unemployment, but because I was on unem-
ployment and had no job earnings it short-
ened the amount of weeks that I was eligible 
for benefits. When I applied for the federal 
extension the same thing happened. I was el-
igible for 7 weeks not 13 weeks. I have sent 
out hundreds of resumes with little response. 

I am not writing this letter to get a hand 
out or sympathy. I have faith in God that He 
has the perfect job for me and that He will 
provide for us. There are many thousands of 
people who do not have this hope. They have 
been laid off multiple times, and were eligi-
ble for little or no benefits. I have friends 
that were laid off over a year ago and are 
still trying to find work. Unemployment 
should not be a free ride. There has to be a 
limit on benefits or it would turn into an-
other welfare situation. People would get on 
it and have no incentive to better themselves 
and get off it. But the way the current sys-
tem is setup, it paralyzes people who have 
been laid off multiple times over several 
years. All I am asking is that people, who 
are truly trying to find work, get a fair 
chance to provide for their families while 
they seek employment. I would work a part-
time job or 2 part-time jobs in lieu of a full-
time job if I could find them. So the solution 
is two fold. Get the economy going so that 
people like me can find a decent paying job 
or jobs. And revise the current system so as 
not to penalize people who have already gone 
through one or more layoffs in a short period 
of time. 

Gentlemen, this is the greatest country in 
the world. The middle class needs a break. I 
don’t want a free ride. I just want a job or 
jobs that will supply the basic needs for our 
family. 

OCTOBER 10, 2003. 
Hon. HARRY REID, 
U.S. Senate, Hart Senate Office Building, 

Washington, DC. 
DEAR SENATOR REID: On July 2, 2003 I be-

came a displaced airline worker after 38 
years as a TWA (now American Airlines) 
Flight Attendant. As a result of union con-
cessions given to American Airlines prior to 
my furlough, I received no severance pay. 

My Unemployment Benefits will expire on 
January 2, 2004. 

Congress has passed new legislation which 
made December 28, 2003 the cut-off date for 
Temporary Extended Unemployment Com-
pensation (TEUC). After that date, there will 
be no more TEUC extensions. I will miss the 
deadline for Extended Unemployment Bene-
fits by 5 days. 

I am a single woman and sole supporter. I 
have no skills applicable to this difficult job 
market and my age makes an already bad 
job market even more limited. It will take 
time to learn skills and find a suitable job. 
Extended Unemployment Benefits will be 
needed for my very survival. 

I ASK YOU TO PLEASE SUPPORT SEN-
ATE BILL S. 1708 which will extend the 
TEUC bill and provide additional Unemploy-
ment Benefits to those of us who cannot find 
jobs. 

Thank you for your consideration in this 
matter. 

Respectfully submitted.

Mr. REID. I would also say that this 
woman says she would take two jobs at 
minimum wage just to make things 
work. She has a husband who is dis-
abled. That is what this is all about. 

We know that during the last 30 
hours people in America have had some 
problems. Two thousand eight hundred 
thirty-three people have lost their jobs; 
8,698 have lost health insurance; food 
stamps increased by 6,237; the trade 
deficit has gone up $300 million; 36 
mass layoffs, 13,194 people lost their 
unemployment. 

During the last 30 hours, we have 
65,357 people who applied for unemploy-
ment benefits for the first time. We 
have had, during this 30 hours, des-
perate people; 5,137 people have filed 
for bankruptcy. 

I did general practice. I have had 
interviews with people who told me 
they had no choice but to file bank-
ruptcy. Usually it is some problem 
with medical expenses, but these peo-
ple are desperate. We don’t have a 
bunch of deadbeats out there. We don’t 
have 5,137 deadbeats. We have 5,137 des-
perate people. 

What are we talking about here? Not 
doing something about the bankruptcy 
law when we came that close to passing 
it. There was one provision in it that 
because of the ideology of certain peo-
ple it didn’t pass. We came so close to 
reforming the bankruptcy law which 
would have helped a lot of these people. 
We should spend some time on bank-
ruptcy. 

I have talked to the distinguished 
senior Senator from Iowa on many oc-
casions about the need to do something 

about this. And by the way, he is a Re-
publican. We need to do something 
about it. But what are we doing? 
Spending 30 hours talking about people 
who have jobs. They have not lost their 
health insurance. They are not drawing 
food stamps. They have not been part 
of mass layoffs. They have certainly 
not lost their unemployment. They 
have not had to file for unemployment 
benefits for the first time, and they 
have not had to file for bankruptcy. 

During the last 30 hours, to get real 
personal about this, 80 people have 
committed suicide. While we have been 
here talking about these 4 people, 80 
people in America have killed them-
selves. These are real people. The dis-
tinguished junior Senator from Oregon 
lost a 22-year-old son about 2 months 
ago as a result of suicide. In this Sen-
ate Chamber, there are lots of people 
who have suffered as a result of suicide. 
My father killed himself. 

We need to learn more about suicide. 
More than 31,000 people in America a 
year kill themselves. We don’t know 
why. It is one of the leading causes of 
death for teenagers. Why are we spend-
ing time on these four people? Why 
couldn’t we spend 30 hours trying to 
find out why people kill themselves? 
We don’t know. And we, as a Congress, 
have trouble even having a hearing on 
it. The first hearing on this was held 
less than 10 years ago. We have done a 
little since then but not very much. 
There are desperate people out there 
trying to decide are they going to kill 
themselves today. 

I met up here in my office today with 
a prominent person, a prominent name 
in Washington, DC. She proceeded to 
tell me when she was 17 years old she 
tried to kill herself. She took a lot of 
pills. She described to me how she be-
lieved she went to the other side and 
came back. This isn’t some nut. This is 
a good friend, someone who a lot of 
people know, a wonderful person. We 
need to learn more about suicide. But 
we are not going to do it talking about 
these four people, these four people 
who have jobs, who have health insur-
ance, who are not on food stamps, who 
have not been part of mass layoffs, who 
have not filed for unemployment bene-
fits or bankruptcy. 

During the last 30 hours—and this is 
very difficult to comprehend—during 
the last 30 hours, 10,000 people have 
died in Africa because of AIDS; 10,000 
people in 30 hours have died in one con-
tinent because of AIDS; 70,000 people in 
a week. There are no vacations. Christ-
mastime, Thanksgiving, Easter, it 
doesn’t matter, they keep dying. What 
about a debate for 30 hours recognizing 
what we can do to approach the needs 
of this worldwide problem which has an 
affect on America? 

During the last 30 hours, Nasiriyah, 
Iraq, a suicide bomber, 31 killed; during 
the last 30 hours in Baghdad, Iraq, 2 of 
the 1st Armored Division killed; during 
the last 30 hours in Iraq, 37 attacks by 
terrorists, many of our troops not dead 
but injured; during the last 30 hours, 
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seven funerals of American servicemen 
killed in a helicopter downing in Iraq, 
seven funerals. 

I understand how strongly people feel 
about these four people. I know how 
strongly people feel about this. But as 
I said yesterday, I don’t in any way 
suggest we are wrong. I believe as 
strongly as I can that we have done the 
best thing for America in turning down 
these people who would be bad for the 
judiciary. 

I have been to juries lots of times. I 
have tried over 100 cases with juries. I 
have the greatest respect for our jus-
tice system. I have tremendous respect 
for judges who try cases themselves. 
But I also have some idea in my own 
mind, having been a trial lawyer, how 
important it is to have good people on 
the bench, especially the Federal 
bench. These are appointments for life. 
I think no matter how strongly people 
feel about this issue, and assuming for 
purposes of this discussion that we are 
wrong, which I disagree, but let’s as-
sume for purposes of discussion, don’t 
you think we have carried this thing a 
little too far? Don’t you think the 
same points could be made? 

I have tremendous respect for my 
friend from South Carolina. I sat right 
here, just like this, scared to death 5 
years ago. It was the first time I had 
ever sat this close, first time I ever had 
the job as the assistant leader of the 
Democrats. I was afraid to be here. The 
first big thing was the impeachment 
trial of the President of the United 
States. The Senator from South Caro-
lina was one of the managers. He is a 
fine lawyer. I have great respect for 
him. He is a man of courage. He breaks 
from his party on occasion. I admire 
him for that. 

But I say to my friend, I think we 
have made our points. I mean, you 
make a good case. But for Heaven’s 
sake, everything has been said by your 
side, and everybody has said it. On our 
side, I think everything has been said, 
and everybody has said it. 

Enough is enough. I think during the 
last 30 hours we could have been dis-
cussing issues that are more impor-
tant, such as jobs, not the four people 
who have jobs, who have health insur-
ance, who have not had to go on food 
stamps, who have not been part of 
mass layoffs. They have not lost unem-
ployment benefits. They haven’t had to 
file bankruptcy. There are just so 
many problems we need to deal with 
that we have not done because of these 
30 hours. 

I say to my friends, we have had an 
equal discussion. I think that is good, 
that the two leaders worked that out, 
because it could have been a real nasty 
situation here without allocating the 
time in a balanced fashion. Maybe his-
tory books will look at this as some-
thing that has been important to the 
country. I hope so. But I have my 
doubts. 

I think the more important issues 
are not those dealing with these four 
people. The more important issues are 

those dealing with the personal lives of 
other than those four people. 

I would ask that we recognize that. I 
know the content of the character of 
the Senator from South Carolina who 
is leading the debate on the other side. 
I know he will lead a civil debate. I ap-
preciate that. But I just say: Why don’t 
we all just wrap it up and go home. 
Come back and vote at 8:30. That is 
what the schedule is anyway. I think 
that would be better for the whole 
body. 

The PRESIDING OFFICER. The Sen-
ator from Minnesota. 

Mr. REID. Whatever time we have re-
maining, I yield to the majority. 

The PRESIDING OFFICER. Time is 
yielded back from the minority side. 
The Senator from Minnesota. 

Mr. COLEMAN. Mr. President, I have 
great respect for the Senator from Ne-
vada and the deep concerns he has for 
a range of problems and concerns that 
he talked about. They are real. We are 
talking about more than just four peo-
ple. We have to recognize that. It is not 
just about four people. For people who 
were confirmed and should be con-
firmed as court of appeals judges, we 
will have a tremendous impact on the 
lives of the folks about whom the Sen-
ator from Nevada was talking. That is 
what the courts do. It is not a personal 
thing. This is not a measure of whether 
these nominees have jobs, don’t have 
jobs. It doesn’t take away from anyone 
else. This is about the third leg of the 
stool of Government: legislative 
branch, we are part of that; executive 
branch; and judicial. Those are the 
three legs of the stool that uphold the 
system we have. 

It is not about four people. The Sen-
ator is right. There are so many impor-
tant issues to talk about, such as 
AIDS. I came back from a trip to Afri-
ca with the majority leader and a 
group of my colleagues. We saw the 
devastation and destruction. We were 
in South Africa where 5 million people 
are HIV positive, and 20,000 of them on 
treatment. We looked into the eyes of 
people who were dying and into the 
eyes of the doctors treating them. We 
are doing stuff about that; we are act-
ing. We passed in this body a bill that 
provides over $2 billion—$2.4 billion, 
and you add in our commitment to the 
global fund. The President made a 
commitment of $15 billion, which is un-
precedented, and overwhelmingly we 
are acting on it. 

It is not enough to simply lay out a 
litany of problems. Maybe I am more of 
an optimist and a realist. My favorite 
quote is from the first Prime Minister 
to serve Israel, who said that anybody 
who doesn’t believe in miracles is a re-
alist. Goodness gracious, the world is 
not falling apart. There is a lot of hope 
and optimism. It is not just enough to 
talk about problems, as my colleagues 
on the other side of the aisle do. We 
can talk about the economy and jobs. 
What are you doing about it? That is 
the question. What is the plan? Their 
plan has been to roll back the Presi-

dent’s tax cut. That is what their 
nominees for President are talking 
about—rolling back the tax breaks we 
are giving to moms and dads, that we 
are giving to small business, accel-
erating depreciation, increasing the op-
portunity to expense capital invest-
ment to generate more investment. 
The latest survey shows that business 
investment is up by 15 percent. So it is 
not simply to lay out a litany of woes, 
how terrible the world is. What are you 
going to do about it? 

That is what my colleague from 
South Carolina and I talked about in 
our campaigns. We want to do some-
thing about it. It is not enough to lay 
out just how the sky is falling and how 
the world is falling apart. We are try-
ing to do things here. 

We will have time to debate the econ-
omy. We have debated it, and we passed 
the third largest tax cut in the history 
of this country. And what do you see? 
The GDP is estimated at 7.2 percent, 
down in the third quarter of 2003. Em-
ployment increased by 126,000 in Octo-
ber, while the number of jobs added in 
September was revised to 125,000 from 
the previous estimate of 57,000. The un-
employment rate decreased from 6.1 
percent in September to 6 percent. It is 
still too high but it is decreasing. 
There is a downward trend in jobless 
claims. The stock market, on Novem-
ber 3, jumped to a new 17-month high. 
We have trillions of dollars of new in-
vestment in this economy. 

The tax cuts we passed here, which 
were opposed by our friends across the 
aisle, are responsible for the acceler-
ated growth in opportunity. Spending 
by businesses grew at an annual rate of 
11.1 percent in the third quarter, fol-
lowing an impressive 7.3-percent gain 
in the second quarter. Again, these are 
things we have done that have encour-
aged investment and, in the end, gen-
erated opportunity and are generating 
jobs. That is what it is all about. We 
have a ways to go, absolutely. But it is 
not enough just to lay out the litany of 
how terrible things are. What are you 
going to do about it? One of the things 
we do about it is why this debate is im-
portant—it is to make sure we have a 
strong Government, that we have a 
strong judiciary. That is what this is 
about. 

The fact is, when the President of the 
United States has 30 percent of his cir-
cuit court judges and court of appeals 
judges filibustered, it is unprecedented 
in 214 years of the history of this coun-
try, and it is wrong. The fact is, we 
should talk about upholding the Con-
stitution. 

I am a former solicitor general in 
Minnesota. I had the opportunity to 
argue before the highest court of my 
State many times. I have great love 
and appreciation for its constitution 
and history, and it is important. To the 
person who is unemployed and is get-
ting a job, that is important. 

I say to that person that I am com-
mitted to doing everything I can, with 
every breath that I have, to make sure 
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you have opportunity. I am going to do 
that. At the same time, we have the 
ability to do more than one thing at a 
time in this body. I can tell you, we are 
debating at 1 in the morning, but to 
those listening, I hope this is an edu-
cational experience. 

Let’s talk about the Constitution 
now. By the way, to my friends across 
the aisle, I noted his conversation with 
the doctor from Utah State, that he 
was concerned about health insurance, 
as he should be. One of the keys to get-
ting health insurance is jobs, small 
business. The things that we have done 
to generate new investment and grow 
jobs, that helps people get health in-
surance. I ask my colleague, the distin-
guished minority leader, assistant mi-
nority leader, whether the doctor 
talked to him about medical mal-
practice, whether he talked to him 
about the impact that medical mal-
practice has on his ability to practice 
and to provide quality health care. The 
cost of that, by the way, on businesses 
makes it more difficult for them to 
grow jobs. That is another issue that 
was filibustered by our friends across 
the aisle. 

I think we came within a vote or two 
on class actions—within a vote of 
changing that. The fact is, it is not 
enough just to talk about it. So it is 
important to talk about the Constitu-
tion. That is what we are going to do. 

The fact is that all of us, when we got 
sworn in, raised our hands and swore to 
uphold it. The Congressional Oath of 
Office is: I solemnly swear that I will 
support and defend the Constitution of 
the United State against all enemies, 
foreign or domestic, that I will bear 
true faith and allegiance to the same, 
that I take this obligation freely, with-
out any mental reservation or purpose 
of evasion and that I will well and 
faithfully discharge the duties of the 
office upon which I am about to enter, 
so help me God. 

That is a pretty strong commitment. 
It is not a partial commitment. It is 
not a 98-percent commitment, and it 
sure as heck isn’t a 70-percent commit-
ment. That is what we are dealing with 
today. My colleagues seem proud of 
that. You are even using the 98-percent 
figure. 

Again, the reality is we are dealing 
with circuit court judges, and close to 
30 percent have not been confirmed and 
have been filibustered. The fact is that 
right now it is four but tomorrow it 
will be six. We know the other six are 
there. Unless my friends from across 
the aisle would say we are not going to 
filibuster another six, I will run the 
names by them. We will change the 
chart and say something different. We 
all know the reality. Let’s lay it out 
here at 1:10 in the morning. 

Twenty-nine nominees were con-
firmed and 12 were not. Just think, if 
we took the approach that it is not im-
portant, you know, 98 percent—as I 
said before on the floor, if the airline 
that got me to St. Paul told me that I 
had a 98-percent chance of getting 

there and a 2-percent chance I would 
crash, I would not be flying. 

The Constitution is wonderful. The 
first amendment says:

Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof; or abridging the free-
dom of speech, or of the press; or the right of 
the people to peacably assemble, and to peti-
tion the Government for a redress of griev-
ance.

I want those listening to think why 
is it that in the 214 years of the history 
of this great Republic, this great coun-
try, the Senate has not done what we 
are doing now. We are changing the 
system. It is very dangerous. 

The second amendment says:
A well regulated Militia, being necessary 

to the security of a free State, the right of 
the people to keep and bear Arms, not be in-
fringed.

Minnesotans are pretty strong about 
the second amendment. We like to 
hunt and we like our firearms. That is 
OK. Imagine if I went to a group of 172 
using my colleagues’ chart and said 168 
of you are going to have the second 
amendment, or if I went to 41 and said 
we are going to give these rights to 29 
of you. There would be a revolution. 

The third amendment says:
No Soldier shall, in time of peace be quar-

tered in any house, without the consent of 
the Owner, nor in time of war, but in a man-
ner to be prescribed by law.

Can you imagine if I went to 41 Min-
nesotans and said 29 of you are going to 
have a third amendment right, but 12 
may be forced to quarter without your 
consent. I don’t think they would do it. 
They would say, where is America? 
There is a reason why we have fidelity 
to the Constitution. 

The fourth amendment says:
The right of people to be secure in their 

persons, houses, papers, and effects, against 
unreasonable searches and seizures.

Can you imagine going to 41 Min-
nesotans and saying 29 of you will have 
the right not to be subjected to unrea-
sonable search and seizure but 12 of 
you don’t have that right? There would 
be a revolution. On and on. 

The fifth amendment talks about the 
right against self-incrimination. 

The sixth amendment says:
In all criminal prosecutions, the accused 

shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and 
district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law, and to be in-
formed of the nature and cause of the accu-
sation; to be confronted with the witnesses 
against him; to have compulsory process for 
obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defence.

Can you imagine if out of 41 defend-
ants, 29 were told you would have a 
right to speedy trial? Even if you told 
168 they would have that right, but not 
the other 4, there would be a revolu-
tion. 

We are not just talking about four in-
dividuals here. We are talking about 
one of the foundations and the 
underpinnings of this Government. 

I tell the young people listening in 
the Chamber, this is your future. The 

greatness of this country is built on its 
fidelity to the constitutional prin-
ciples. It has allowed us to kind of 
grow into the greatest nation in the 
world with the freedoms we enjoy, and 
those freedoms we have enjoyed have 
triggered great entrepreneurial oppor-
tunity—growing jobs. It is tied to-
gether and it is about growing jobs. 

You grow jobs when you have a con-
stitution that is adhered to and you 
have stability. I am chairman of a 
subcommitte of the Foreign Relations 
Committee on which we both serve. I 
can tell you that the concerns I have 
about some of the countries in Latin 
America have to do with whether they 
have rule of law. The reality is, if there 
is no rule of law, we see there is no in-
vestment, you don’t grow jobs. So they 
are related. They are related. 

In the end, I want to get away from 
just talking about the principles, these 
sorts of abstract constitutional prin-
ciples. They are important and that is 
why we are here, because we must have 
fidelity there. We have to get things 
back in sync. We have to get away 
from this process, this unprecedented 
filibuster. By the way, those are not 
my words. Those are the words, as I un-
derstand it, of JOHN CORZINE, the chair-
man of the Democratic Senatorial 
Campaign Committee. In an e-mail he 
had—we have a chart here—it says:

Senate Democrats have launched an un-
precedented effort by mounting filibusters 
against the Bush administration’s most rad-
ical nominees. Senate Democrats have led 
the effort to save our courts.

Unprecedented filibuster, that is 
what this is about. There has to be a 
better way. This is about being divi-
sive. We have to get away from divi-
siveness, from everything being a bat-
tle. We have to get back to a fidelity to 
the principles that founded this great 
country. They are pretty clear. You 
don’t need a Ph.D. or a law degree to 
understand the Constitution. It is pret-
ty clear, pretty easy reading. 

So that is what this is about today. 
In the end, it is not simply about four 
people; it is not about whether they 
have a job. It is whether, in fact, we 
uphold the obligation that we have, 
that we do our duty, that we do our 
job. In the end, we should simply give 
people a vote. If you think that they 
are good nominees, vote for them. If 
you think they are bad nominees, vote 
against them. But you give them a 
vote. That is what we have done for 
over 200 years. To fail to do that will 
have terrible consequences. 

One last story before I turn the floor 
over to my colleague from South Caro-
lina. It is about this building and a lit-
tle bit of history from a number of 
years ago. There is an old Senate 
Chamber down the hall. When you walk 
out of here, it is maybe about 50 yards 
away. When we get sworn in in here in 
the official ceremony, we then have a 
ceremonial picture taking with the 
Vice President. It is a very special mo-
ment for all of us, especially for kids 
from humble roots. I am one of 8 kids, 
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and to have my mom and dad there was 
very special. 

In that old Senate Chamber, in the 
old days the Supreme Court actually 
operated on the floor above the Senate. 
At one time, they were planning on re-
modeling the Supreme Court chambers. 
Some enterprising young architect de-
cided that one of the pillars that was 
kind of holding it up didn’t need to be 
there. So they said don’t worry about 
that. What happened was that the Su-
preme Court crashed into the Senate, 
disrupting its work. 

There is a moral to that story. If you 
displace or undermine one of the pil-
lars of Government, which is what we 
are doing here, beware of the con-
sequences. We cannot let that happen. 
These nominees—100 percent of them—
deserve what we have done for 214 
years: give them a vote, vote them up, 
vote them down, but give them a vote. 

With that, I yield the floor to my col-
league from South Carolina. 

Mr. GRAHAM. I thank the Senator. 
The Senator did an excellent job of try-
ing to put into perspective what we are 
trying to do. Senator REID from Ne-
vada has left. If anybody deserves a 
break, he does. A couple of days ago, he 
spent about 8 hours-plus on the floor 
trying to prevent some legislation from 
coming forward that he thought was 
inappropriate. He was committed to 
making sure that the activity of the 
Senate did not go forward. He used his 
right as a Senator to speak. I applaud 
him for that. I don’t agree with him, 
but the worst thing I think I can say 
about Senator REID is that sometimes I 
disagree with him. He is a very nice 
man. I have enjoyed getting to know 
him over the years and serving with 
him. I appreciate the nice things he 
said about me. 

The point is that we disagree on this, 
and I don’t question his motivation. I 
just question the judgment of what we 
are doing here. He described the United 
States problems in very graphic terms. 
God knows we have problems in this 
country, but I think it was used to try 
to illustrate or trivialize what we are 
doing tonight. If we have all these 
problems, why are we talking about 
this? I don’t think it is healthy to 
trivialize the constitutional process of 
nominating judges. Whatever problems 
we have in this country—and there are 
a lot of them—none are going to be 
made better by hijacking the Constitu-
tion. If you expect us to just lay down 
and forget about it, then you have mis-
taken who we are. If you feel strong 
enough to stand up for 8 hours to stop 
something from happening, God bless 
you; if you think other people are not 
going to do the same, you have made a 
huge mistake. We are going to talk 
until 9 o’clock and do other things. 

I announced today that if this doesn’t 
change, I am going to ask the Supreme 
Court to decide whether or not the tac-
tics of the minority have violated the 
Constitution, because I believe they 
have. If you are into numbers, I can 
tell you this. In the past 11 Presidents, 

on their judicial nominees confirmed 
versus those filibustered, we have had 
2,372 people confirmed. We have not 
had one person filibustered. Now we 
have 4, and in just a couple weeks we 
are going to have a dozen. Some things 
were said. If nothing changes, nothing 
will change.

I can stand here, talk until I am blue 
in the face, and I have no illusions 
about my ability to change anybody’s 
vote on the other side. I feel a real need 
to let history know, and my constitu-
ents back in South Carolina know, I 
think this is a lousy thing that is going 
on. I think this is a change for the 
worse, that you are taking the country 
down a road no other group has ever 
taken it in the Senate. You are doing it 
for political reasons you believe are 
just, but I think history is going to 
judge you poorly. I think it is going to 
be one of the darkest chapters in the 
history of the Senate. You have started 
something you can’t stop, and most 
likely we will answer in kind down the 
road and you have taken 200 years of 
history and thrown it in a ditch. That 
is a big deal. 

There are a lot of problems in this 
country, but you are about to create 
one that is very bad. You are adding to 
that list of problems the fact the Con-
stitution has been changed in a way I 
think is illegal. Certainly it violates 
the traditions of the Senate. And we 
have to deal with it and we are going 
to deal with it. We are going to talk 
about it and we are going to try to get 
you to vote and we are not going to let 
this go. 

I am going to ask the Supreme Court 
to look at this case that is going on be-
fore the Senate and see if the fili-
buster, requiring 60 votes, violates the 
terms of the Constitution because the 
Constitution requires a simple major-
ity vote to confirm a judge sent over 
by the President. 

Since we are going to have about 8 
hours, I will save some of the time to 
talk about the history of the constitu-
tional debate that went into that 
clause, why they picked a majority 
versus a two-thirds requirement that 
you have for ratifying treaties and im-
peaching the President. There is abso-
lutely a rhyme and a reason for every-
thing in this document. 

There is no rhyme or reason for what 
is going on now, other than politics of 
the moment. 

If you listen to Senator REID, you 
would want to leave the country. I 
mean it is an assessment of the prob-
lems of the country, given to try to 
trivialize our objection to the Con-
stitution being changed in an improper 
way. But it also is a distortion of who 
we are as Americans, because Ameri-
cans, given all of our problems, are 
still the most hopeful people in the 
world. After listening to this rendition 
you would just wonder why everybody 
is not moving to Canada or Mexico. 

We are not leaving the country. 
Other people are trying to get into our 
country. One of the biggest problems 

we have that he did not talk about is 
illegal immigration. People are lit-
erally risking their lives to get to be 
part of the American dream. 

I would rather focus on some of the 
positive aspects of our country, one of 
them being a courtroom available to 
everybody and anybody, regardless of 
your status in life, where you can go 
have your day in court, and that re-
quires a judge. Judges are picked by 
the President and confirmed by the 
Senate. The advice and consent clause 
for the Senate has never meant a mi-
nority telling the President what to do. 
It has always meant a vote on the 
nominee with a majority being re-
quired to put you on the bench, until 
now. 

Let’s talk a little bit about some of 
these people, the four names. But there 
are many more affected by this than 
just four. This is the America I like to 
talk about, and relish.

Justice Brown: Janice Rogers Brown 
is one of the four who is being filibus-
tered. She sits on the California Su-
preme Court. Senator SCHUMER said 
she is out of the mainstream. She is 
not of the temperament and the 
thought process, in his opinion, that 
makes her a mainstream person, so she 
would do harm to the country if she 
served as a judge. 

President Bush disagrees with Sen-
ator SCHUMER because he chose her to 
go on the court of appeals. Senator 
SCHUMER has an obligation under the 
Constitution to give his advice and 
give his consent and eventually vote. 
He doesn’t have the right, in my opin-
ion, to band together with 39 other 
Senators and bring us to a screeching 
halt. No one has ever done that before. 
It is called a filibuster. The number of 
filibusters in the last 11 Presidencies is 
zero up until now. 

Let me tell you a little bit about Jus-
tice Brown. No. 1, she lives in Cali-
fornia and she got 76 percent of the 
vote. In California you get to vote on a 
judge. You get to decide. You, as a cit-
izen, get to vote to retain a judge once 
they become a judge. You actually get 
to express yourself. I am going to go 
out on a limb here and say no right-
wing nut is going to get 76 percent of 
the vote in California. I am going to 
stand firmly behind that statement. I 
don’t believe 76 percent of the elec-
torate in California would vote for 
somebody described as Senator SCHU-
MER has described this lady. I believe 76 
percent of the people in California see 
Judge Brown like the President sees 
Judge Brown. This whole argument 
that she is somehow out of the main-
stream just does not pass the smell 
test because the people of California 
get to vote on Justice Brown. 

We finally got a Republican Governor 
of California. Arnold is an interesting 
figure, Governor Schwartzenegger is a 
larger-than-life figure—literally. But I 
don’t think anybody would ever accuse 
him of being a rightwing nut. Califor-
nia’s political makeup is such that the 
person described by Senator SCHUMER 
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would never, ever make it. This is just 
one example of the cut-and-paste job 
on all four of these judges, with more 
to follow. 

Let’s talk about the America she 
came from. Only in this country can 
you do what Senator COLEMAN and my-
self have done. I grew up in a pool hall 
restaurant—beer joint is probably a 
more accurate term—and made it to 
the Senate. I am very proud of my par-
ents. They worked hard. They are 
small business people. I feel I am the 
luckiest person in the world. 

She is the daughter of a share-
cropper. She was not born in Cali-
fornia; she was born in Greenville, AL 
in 1949. She attended segregated 
schools. I attended segregated schools 
up until I was in the sixth grade. I was 
born in 1955. 

I can remember, I think it was the 
sixth grade—about 1967, somewhere 
along that period of time—showing up 
and for the first time in my life having 
African-American students attend my 
class. It all worked well back home 
where I lived. In other parts of the 
State it was more dramatic. In Ala-
bama it was more dramatic. This is the 
State where George Wallace stood in 
front of the door of the University of 
Alabama and said, No, you are not 
coming here if you are an African 
American. It took the Alabama Na-
tional Guard, federalized by President 
Kennedy, to open that door. 

That is where she grew up. She 
talked about listening to her grand-
mother’s stories about the NAACP law-
yer Fred Gray, who defended Dr. Mar-
tin Luther King, Jr., and Rosa Parks, 
and her experiences as a child of the 
South, and that motivated her to be-
come a lawyer. 

Senator SCHUMER said she is not very 
good on affirmative action. Maybe her 
view of affirmative action is not what 
Senator SCHUMER’s view is, but I would 
argue if she was somehow in the right 
ditch on affirmative action, 76 percent 
of the people in California wouldn’t 
have voted for her and somebody would 
have informed them otherwise. 

This lady’s story is compelling. She 
moved to Sacramento when she was a 
teenager. She got a BA in economics 
from California State in Sacramento in 
1974, her J.D. from the UCLA School of 
Law in 1977. She received an honorary 
doctor of law degree from Pepperdine 
University Law School, Catholic Uni-
versity of America School of Law, and 
Southwestern University School of 
law. 

Prior to more than 8 years as judge 
in the State courts, she served from 
1991 to 1994 as the legal affairs sec-
retary to California Governor Pete Wil-
son, another known rightwing crazy 
person, where she provided legal advice 
on litigation, legislation, and policy 
matters. From 1987 to 1990 she served 
as deputy secretary and general coun-
sel for the California Business, Trans-
portation and Housing Agency, where 
she supervised the State banking, real 
estate, corporations, thrift, and insur-
ance departments. 

She was deputy attorney general in 
the Office of the California Attorney 
General. She began her career as a leg-
islative counsel of the California legis-
lature and more will come about Jus-
tice Brown. 

The PRESIDING OFFICER. The time 
of the majority has expired. Who yields 
time? The Senator from Minnesota. 

Mr. DAYTON. Mr. President, I was on 
the floor the second time yesterday, 4 
or 5 in the afternoon. I observed, then, 
the time we devoted to this had al-
ready become excessive as indicated by 
the fact the statements being mailed 
were becoming increasingly repetitive 
and redundant. Now I see the added 
problem is, as we go even further, they 
become less and less factually correct 
and reliable, which is bad enough under 
normal circumstances. But the accusa-
tions that are being made are the most 
serious accusations that can be di-
rected toward another Senator. 

One point of factual agreement is we 
all do take an oath of office when we 
are sworn in here in this Chamber by 
the Vice President of the United States 
and we do swear to uphold the Con-
stitution of the United States. When I 
took that oath 3 years ago, that was 
the most solemn oath I have taken in 
my lifetime. There is nothing I ever 
committed to that I take more seri-
ously, and I do my best, as I can pos-
sibly see to do so, to uphold that. I 
have never had occasion in my almost 
3 years here to question or certainly 
not to cast aspersions on any other 
Member for failing to uphold that sol-
emn oath as he or she believes it is best 
performed. 

We have information available to us 
through the Library of Congress and 
the Congressional Research Service 
that has been in existence since just 
about the time the country began. We 
use it as a learned and nonpartisan 
and, as much as possible, nonbiased 
source of information about the 216-
year history of this body. It is not hard 
to get this information. You just pick 
up the phone and call and ask to get it. 
So I did the other day. 

They list the chronological history of 
efforts to limit debate in the Senate. It 
goes back to the Journals of the Con-
stitutional Congress in 1778. It ref-
erences the very first session of the 
Senate in 1789, which started adopting
these rules of various sorts. You can 
read, and over and over in the sum-
maries, I am sure you can go back to 
the Journals and read in greater detail, 
how this has been discussed, consid-
ered, debated, argued, voted upon, 
modified, turned down by Members of 
this body for 216 years. 

When people are accusing us of act-
ing outside the rules and the proce-
dures of this body in doing what has 
been done here and debated about here 
for all that time, they either are woe-
fully ignorant of the facts or they 
know the facts and they are being, I 
think, extremely irresponsible to the 
American people, if they have the mis-
fortune to be watching this at this 

hour, to lead them to believe we are 
doing something here which is any-
thing other than our right, well estab-
lished in 216 years. 

If the Members on the other side 
want to disagree with what we are 
doing, or why we are doing it, or who 
we are doing it for or against, they are 
perfectly within their rights to do so. 
But to say we are violating the rules of 
this body is not true. To say we are 
violating the Constitution of the 
United States is a heinous fault and I 
will go with the Senator from South 
Carolina, I will join with him going to 
the courts of this country, right up to 
the Supreme Court and let’s get the 
ruling he wants. Because I guarantee 
what it will be. Courts have ruled for 
the last 216 years the House and the 
Senate have the right under the Con-
stitution to establish their own rules. 
That is what we have done. That is 
what this book is about. 

This book is 1,524 pages, called ‘‘Sen-
ate Procedure.’’ These are all the 
precedents and changes in the rules 
and modifications and the like. It only 
goes up to about 1992 because over the 
last 11 years the chief Parliamentarian, 
who is the editor of this book, hasn’t 
had the time to add to it. There are 
probably another 500 pages or whatever 
that have not been added to this that 
are all the different precedents, all the 
different changes. Any time any one of 
us thinks anybody else here is acting 
in violation of those, we have some-
body right there. Every minute we are 
in session we have somebody we can 
ask and get a factual answer, an impar-
tial and nonpartisan answer, and that 
is the Parliamentarian. 

I ask the Parliamentarian if any-
thing in these books for 216 years pre-
cludes our right to do what we are 
doing and if it is not within the rules of 
this body. I think it is shameful that 
anybody states otherwise. 

One important rule, in 1902, was 
adopted. Rule XIX was amended by in-
serting at the beginning of clause No. 2 
the following:

No Senator in debate shall, directly or in-
directly, by any form of words impute to an-
other Senator or to other Senators any con-
duct or motive unworthy or unbecoming a 
Senator.

I can’t think of any imputing of any 
conduct or motive more unworthy to a 
United States Senator than the viola-
tion of the U.S. Constitution, violation 
of the Constitution that we each took 
the oath of office to uphold. To do so 
without basis in fact is just beyond the 
pale. 

The Senator from Mississippi, the 
chairman from Mississippi, earlier 
today said he had his disagreements, he 
thought we should review these mat-
ters in the Rules Committee. I laud 
him for saying so. He doesn’t have to 
agree with what we are doing. He has 
every right to disagree and he has 
every right as the chairman of the 
committee to go through that process 
and I welcome the opportunity for him 
to bring in constitutional scholars, the 
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Congressional Research Service, the 
Library of Congress authorities, and go 
through all this and consider other 
questions about whether the minority 
should be able to hold up the nomina-
tions of some 60 nominees of a Presi-
dent of the other party when they are 
in the majority; as the Senator from 
Florida suggested, whether these 
should be lifetime appointments. By 
the time he passed away, Thomas Jef-
ferson was opining that they should 
not be, to the Federal judiciary. 

Let’s get the facts. Let’s ask the Li-
brary of Congress, the Congressional 
Research Service, to tell us if this is 
wrong. It’s on their stationery that up 
until 1917, when the Senate first adopt-
ed a cloture rule, until 1949, I read di-
rectly:
. . . cloture could be moved only on legisla-
tive measures and nominations could not be 
subjected to cloture attempts.

But then the Senate rule was 
changed, by the Senate. Following the 
rules and procedures of Senate they 
changed it so these steps could be 
taken with regard to nominations. 

I am on page 3, reading again ex-
actly:

Even after Senate rules began to permit 
cloture on nominations, cloture was sought 
not until 1968 on a motion to proceed to con-
sider the nomination of Justice Abe Fortas 
which was debated at length.

Moving ahead:
Cloture was sought on no other nomination 

until 1980. Subsequent to 1980, of the 12 nomi-
nations on which cloture occurred during the 
103d Congress, ten were for executive branch 
positions except in that Congress most nomi-
nations on which cloture had been sought 
have been to judicial positions.

They have a table which says be-
tween 1967 and 2002 on judicial nomina-
tions cloture was invoked by the Sen-
ate 11 times; cloture was not invoked 6 
times. Executive branch nominations, 
cloture was invoked 10 times, not 8 
times. 

It is pretty easy to get this informa-
tion. If somebody thinks they are just 
making it up, they are wrong. They 
should make that case. But otherwise 
people are making up misrepresenta-
tions and misinformation. It is out-
right false. They are doing a great dis-
service to this body and to the credi-
bility we all strive to maintain. 

One of our predecessors from Min-
nesota, a man I worked for back in 1975 
as a legislative aide, Walter Mondale, 
former attorney general of Minnesota, 
served for 11 years as a Senator. He 
said one of his proudest accomplish-
ments was modifying the procedures 
under rule XX from two-thirds to 
three-fifths of Senators. On behalf of 
the change, Senator Mondale said at 
the time as sponsor of this resolution 
the proposal was a reasonable accom-
modation of the right to debate and the 
right to decide. We believe this might 
be harmonized in such a way as to pro-
tect action. 

Anybody in this body has a perfect 
right to disagree with that statement 
by Senator Mondale with the actions of 
the majority of his colleagues in that 
session to make this modification and 
to leave this rule as it essentially is 

today. But to just imply it is a viola-
tion of the rules in what we are doing—
implying we disrespect the body and 
the purpose of the established proce-
dures and upholding the best interests 
of this country for 216 years—by people 
who have been here less than a year 
themselves I think is an abomination. 
Then to go beyond that and say we are 
in violation of our oath to uphold the 
Constitution of the United States is I 
think a disgrace. 

I yield to my colleague from New 
Jersey the balance of our time. 

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. LAUTENBERG. Mr. President, I 
thank the Senator from Minnesota. It 
is obvious he is outraged at the triv-
iality that is being thrown out here 
about how we are violating our oath 
and violating our standards. 

Think about this. We are now in the 
32nd hour of this talkathon on judicial 
nominations, brought to you by the Re-
publican Party. I guess the first 30 
hours were so successful they decided 
to extend the hours. But instead of 
helping anyone promoting a good 
cause, Republicans are using this 
staged event to push for job applicants 
who are unfit to take the job. They are 
unfit, they are unqualified, they have 
shown they are likely to abuse their 
authority as circuit court judges who 
advance an extreme rightwing agenda 
and not in the best interests of Amer-
ica. 

The Republicans so desperately want-
ed this talkathon to be a made-for-tele-
vision movie they attempted to coordi-
nate their efforts with FOX News, the 
providers of fair and balanced Repub-
lican television. It comes from the dis-
tinguished majority leader’s office, one 
of his staff people. It says: ‘‘It is impor-
tant to double your efforts to get your 
boss to S. 230 on time. FOX News chan-
nel is really excited about this mara-
thon. Brit Hume at 6 would love to 
open with all of our 51 Senators walk-
ing onto the floor. The producer wants 
to know we will walk in exactly at 6:02 
when the show starts so they can get it 
live to open Brit Hume’s show. If not, 
can we give them an exact time for the 
walk in start?’’ 

That hardly sounds like a sincere ef-
fort to me to get something done. 

I hear the outrage about how we are 
playing politics on this side. What is 
this? If that is not raw production, I 
have never seen it. Line up. I wonder if 
the suit colors and ties were described 
at the same time. It is good to see a 
bunch of penguins walking down here 
51 deep. 

FOX News presents—it says 30 hours. 
They made a mistake. They didn’t 
know how enjoyable this was, that we 
were going to go on with this. 

The passions are so high there are 
things said that are just not accurate. 

I point to this hallowed document, 
Senate Manual, which talks about the 
Constitution of the United States. It is 
part of the book. It talks about the 
powers of the President. He ‘‘shall have 
power by and with the advice and con-
sent of the Senate to make treaties et 

cetera and with the advice and consent 
of the Senate shall appoint ambas-
sadors, other public ministers and con-
suls, judges of the Supreme Court and 
all other officers of United States.’’ 

Advise and consent—it doesn’t say 
consent and advise. It doesn’t say just 
approve them and we will talk about it 
later. We are maintaining our responsi-
bility to the Constitution to a ‘‘t’’. It is 
our friends who want to ride roughshod 
over it and perhaps maybe find another 
way to curtail the appropriate dissent 
of the minority as has been evidenced 
so many times in the past. 

I think about what is going on here 
after a visit I made yesterday along 
with others to Walter Reed Hospital, 
and I met a young man there. I knew 
he was in a ward in an area—a single 
room but in an area where the ampu-
tees are cared for. I didn’t want to real-
ly inspect him with my eyes. I reached 
out my hand to shake his hand, and I 
wound up feeling a cloth and nothing 
in the cloth. His hand was missing. On 
the other side his arm was missing. He 
is about 23 years old, full of life. My 
guess is 23. I know he is young. He was 
positive and said, I am going to get on 
with this. We had the good fortune to 
have former Senator Max Cleland from 
Georgia who lost three limbs in Viet-
nam and was made out to be unpatri-
otic in the last election. Figure that 
one out. But he had the good judgment 
to ride in there in his wheelchair and 
look at this young fellow who had 
been, by the way, 3 weeks in Iraq, and 
about 4 months in the Reserve; no hand 
on either side, and no arm on one side. 
He told this young man, Have courage. 
There is life for you. And then he gets 
visited by Danny Inouye, Congressional 
Medal of Honor winner, missing an 
arm. He comes in to say to this young 
fellow, There is life out there. You can 
accomplish something. 

And here we stand on this nonsense. 
Why aren’t we talking about what the 
problems are in Iraq and how we solve 
them? 

Let me read to my friends on the Re-
publican side what a very distinguished 
Republican Senator said, John McCain. 
Few had his experience in military 
matters in a war. He said:

The Pentagon’s proposed withdrawal of 
U.S. troops in Iraq would be an irrational 
move. ‘‘If anything,’’ said McCain, a senior 
member of the Senate Armed Services Com-
mittee and an outspoken critic of the admin-
istration’s postwar policies in Iraq, ‘‘the 
United States needs to increase its troop 
presence in Iraq, specifically special forces 
and Arabic-speaking intelligence officers. 
The attacks are up. The wounded Americans 
are up. Killed Americans are up, and the 
Pentagon announced a withdrawal or de-
crease in the number of American troops. It 
is not reasonable or rationale,’’ says John 
McCain.

I agree with him. Why aren’t we dis-
cussing that? Why aren’t we having a 
marathon, 30-hour marathon, and talk-
ing about the war, talking about what 
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is going on and talking about what we 
do to make it easier on those to make 
them safer, and send the 10,000 or 20,000 
additional troops John McCain says are 
necessary and I believe are necessary? I 
am no military expert. I spent 3 years 
in the Army. I was a corporal during 
World War II. But I know we need more 
there. We have to help our troops. 

Do not talk about whether we are 
violating the Constitution. Where is 
your oath? Is it in your heart? It is the 
process we are talking about. Go to the 
Supreme Court and have a great trip. 
We will escort you there. Take and 
read the Constitution—just like you 
can, just like I can. Forgive me—just 
like the Senator from South Carolina 
can. 

That is what we ought to be talking 
about and not talking in front of the 
American people about the process and 
about how fair we have to be with 
judges we think are unfit and we are 
going to talk about it. Just as we were 
threatened by the debate that went on, 
we are not going to go away, as I heard 
the Senator from South Carolina say. 
We are going to stay here. We are going 
to do this, and I am going to the Su-
preme Court. Have a good visit. The 
fact of the matter is it is very clear 
what our responsibilities are. 

I talked about my trip yesterday to 
Walter Reed. On Monday, I made a trip 
to the Sacred Heart Cathedral in New-
ark and watched a young man who was 
on a Chinook helicopter. By the way, 
the fellow I saw in Walter Reed was not 
the American amputee. The other fel-
low, burned, broken bones all over his 
body, he was in the Chinook helicopter 
also. It wasn’t many days ago this fate 
befell them, and they were already in 
the hospital here.

But Sergeant Joe Parez—25 years old, 
wife, little baby girl, mother, father, 
brothers—was buried at the Cathedral 
in Newark. He was one of the 16 who 
perished when the Chinook helicopter 
went down. 

We had a brief moment of conversa-
tion. I said we would try to be of help 
to the widow and the family. She is a 
very young woman totally overcome by 
the loss of her husband. 

This was a week for me that brought 
home reality. I saw it when I served in 
Europe during World War II, and I saw 
it here, and I saw it when I went to the 
hospital that took care of Vietnam vet-
erans. 

There is a price, a terrible price peo-
ple are being asked to pay. They are 
there. They are worried about their 
families. They are worried about their 
jobs. They are worried about this coun-
try. They are worried about how they 
are going to adjust back into society 
after being away too long. We are 
stretching this rubberband so tight. We 
have reservists who signed up for duty 
that included weekends and a couple of 
weeks a year out in field exercises. 
Their job primarily was to be there in 
the case of emergency, floods, natural 
disasters, riots, those kinds of things 
that happen. But we do not talk about 

those. As a matter of fact, what has 
happened here I find quite shocking is 
there is a deliberate attempt by this 
administration to conceal the fact that 
these dead guys are coming home in 
caskets, and they deserve the honor of 
being acknowledged and not hidden off 
in some obscure air terminal and 
shipped quietly in trucks to get them 
out of the way. Stand up, Mr. Presi-
dent, and stand up, my friends on the 
Republican side, and demand we have 
an inquiry about this instead of fooling 
around with 30 hours here to prove 
nothing. 

The Constitution tells you how it 
goes. Read it. Read it and tell the truth 
to the American public. Stop talking 
about politics because that is exactly 
what you are doing. You think the TV 
perhaps is going to get your brave mes-
sage out to the rest of the country. 
Yes. Our heroes stood up and they 
stood up for a process. The rate, I 
think, is something like $80,000 an hour 
it costs to put on this not very good 
circus, I would say. 

I say to the critics on the other side, 
stand up, talk about things that affect 
people, tell us how we are going to get 
out of Iraq without losing more of our 
young people. We are over 400,000. 
There are far more casualties than we 
had in gulf war 1. 

I managed to be the first legislator to 
be there in 1990. We had 540,000 people 
on the ground and we lost far fewer 
than we have lost in Iraq II. Why? 
Maybe we were better prepared. Why? 
Maybe we had enough people to make 
sure they couldn’t maraud our troops 
and our units there and decimate them, 
and not only break their lives but 
break the hearts of the Americans 
across the country because they do not 
understand what is happening. 

This is a colossal waste of time. Face 
up to it. The minority disagrees with 
the selection. You have seen the statis-
tics—168 to 4. I think the number is a 
very small percentage of those who 
have been challenged. More judges 
have been confirmed in this Senate 
than we saw in the entire years of the 
Clinton administration. We have done 
our job, and we have done it well. Tem-
pers fly high. I think they ought to. I 
don’t like losing my temper. But I dis-
like losing my mind. 

That is what is happening here. This 
is a loss of purpose. This is raw poli-
tics. To call it anything else is unfair 
and false. The Constitution says advise 
and consent. It doesn’t say consent and 
advise. It says nothing in the Constitu-
tion, no matter how many attribu-
tions, that we have to lay down and 
simply accept what the President sends 
down. There are checks and balances, 
just as a reminder, in case one doesn’t 
understand that. This is a perfect ex-
ample of what it is about. 

No, we will not accept people who we 
think are unfit. This has not been an 
unreasonable Senate. We have done 
what we have to. We have watched ap-
propriations bills language all over the 
place. We have seen there is hardly a 

serious long day of work to get the job 
done. But this falsely heroic effort to 
make a difference in the way our soci-
ety functions is I think see-through 
politics. I think it is obvious what we 
are watching—someone called it the-
ater. I call it a circus. It is not fair to 
the people we serve. 

I hope we will be able to get on with 
the business of the people soon. We 
have our votes tomorrow morning. I 
would like to see us turn to the war in 
Iraq and have a serious debate about it 
and hear from the high-posted officials, 
the Secretary of Defense, the National 
Security Adviser. 

I was at a briefing today. I don’t 
know whether any of the other Sen-
ators here were in the room. It was a 
relatively junior staff presentation. 
The news didn’t particularly have 
much insight attached to it. But we 
went to try to find out. 

We ought to make a pledge right now 
that we will do another 30 hours, 
maybe start tomorrow night and talk 
about the Iraq war, talk about our peo-
ple, talk about how we are going to get 
them home and talk about how we are 
going to end it; talk about how we are 
going to justify to the American people 
why we are spending $20 billion for the 
reconstruction of Iraq but we can’t re-
build schoolhouses filled with asbestos 
or otherwise.

The PRESIDING OFFICER. The mi-
nority’s time is expired. 

Mr. LAUTENBERG. I yield the floor. 
Mr. GRAHAM of South Carolina. Mr. 

President, I thank Senator LAUTEN-
BERG for his services to this country. 
Serving in World War II is a big deal no 
matter your rank. My dad was a cor-
poral, too. If you think it is a waste of 
time, have your say. This is a huge 
deal. The Democratic leadership and 
the members of the Democratic Party 
have set in motion something I don’t 
know how to stop. I had a chart that 
says in the last 11 Presidencies we had 
2,372 people confirmed and not one per-
son filibustered. You decided to do 
something different. It bothers me as 
much as our response bothers you. The 
people being filibustered are very 
qualified people, in my opinion, and 
you certainly have your right to dis-
agree. 

I don’t believe the Constitution gives 
the minority of the Senate the right to 
advise and consent. We have 214 years 
of history where the advice and con-
sent clause has been the Senate speak-
ing as a majority. What hurts the most 
about the filibusters, which are unprec-
edented and are harmful to the coun-
try, is every nominee that is being fili-
bustered by our friends on the other 
side has enough votes to become a 
judge. Literally a minority of Senators 
have taken it upon themselves for the 
first time in the history of the country 
to make sure a majority of the Senate 
cannot vote to confirm a judge by 
using a rule of the Senate. 

I would like the Supreme Court to 
hear that case because I don’t know of 
any other way to make this go forward. 

VerDate jul 14 2003 00:43 Nov 15, 2003 Jkt 029060 PO 00000 Frm 00041 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.574 S12PT3



CONGRESSIONAL RECORD — SENATES14724 November 12, 2003
Chances are the Supreme Court may 
very well say this is not something we 
decide because you are the Senate. We 
are the Court. These rules are your 
rules. They may well say that, but I 
feel a need to push this as far as you 
can to get an answer and try to move 
on and have a better future. 

The future of the Senate when it 
comes to judges is going to be lousy. 
We have four filibusters going on with 
another seven or eight to come. But if 
we behave with each other like this, we 
will have hundreds before long. As time 
marches on, we will have a lot of peo-
ple caught in this vise. 

Senator COLEMAN from Minnesota 
made a great point, I thought. Justice 
Ginsburg would not have a prayer be-
cause she has a liberal view of the law 
and a lot of people on this side voted 
against her. But they voted and she 
won the day. Justice Scalia is vilified 
by the left. He would never have a shot. 
A lot of people on the Democrat side 
voted against him. But he won the day 
and he is sitting on the Court. That is 
the strength of the Nation. When you 
have someone like Ginsburg and Scalia 
in a room having to talk to each other 
trying to find a way to move forward in 
terms of judges, it is going to be very 
disappointing because good people are 
not going to put themselves through 
this. 

Justice Brown will be filibustered 
just as sure as I am standing here. She 
is an African American who sits on the 
Supreme Court of California. She has 
authored more majority opinions in 
California than any other justice. I 
gave a rundown a while ago about her 
story coming from a sharecropper fam-
ily in Greenville, AL, going all the way 
to the Supreme Court in California, 
getting 76 percent of the vote in her 
last election. And you have to vote on 
judges in California. My argument is 
that no one would get 76 percent of the 
vote in California if they were the 
rightwing ideologue that the other side 
is describing.

I am not here to convince Members 
that I am right. I am here to set the 
record straight in terms of why I be-
lieve President Bush picked a good per-
son. If you disagree, vote against her. 
Don’t allow the Constitution to be 
changed in the way you are doing be-
cause you are putting the country in 
constitutional and political quicksand. 
Members will regret it down the road. 
I know the country will regret it. 

Now, there is politics going on here. 
I will put a human face on this. Justice 
Brown has had a pretty rough time of 
it in committee. She has been very suc-
cessful with her career in California. 
She has been successful in every en-
deavor she has engaged in, serving in a 
variety of capacities to the point that 
people want to promote her and the 
three-fourths of the citizens of her 
State think she has done a great job. 
But she comes to the Senate and she 
runs into a buzz saw because she is con-
servative. Apparently that is a crime. 

This is a cartoon by the Black Com-
mentator, a paper. The first amend-

ment allows people to talk about pub-
lic figures. This is just a little bit of 
what it is like to be in the environment 
our friends on the other side have cre-
ated. This cartoon has ‘‘Welcome to 
the Federal Bench, Ms. Clarence, I 
mean, Ms. Rogers Brown. You’ll fit 
right in.’’ 

And it is a caricature of President 
Bush and a racial stereotype, an offen-
sive drawing, of Miss Brown. The peo-
ple in the choir are clapping, as Justice 
Clarence Thomas—a very distorted pic-
ture which is offensive, I think—Colin 
Powell, African American, Secretary of 
State, a great general and somebody I 
admire, and Condoleezza Rice, our na-
tional security adviser, another Afri-
can American who I think will help us 
do a good job in Iraq. This has been a 
miserable experience for this lady. I 
am very sorry she has had to go 
through this. 

Over 50 percent of the Senate will 
vote for her when the cloture vote 
comes. Pickering, Owens, Pryor, all 
have received over 50 votes but we can-
not get to passage because the fili-
buster rule requires us to get 60 votes. 
Therein is my problem. The Constitu-
tion does not require 60 votes to con-
firm a judge. There are several places 
where two-thirds are required. The 
Constitution says you will advise and 
consent by majority vote in the Sen-
ate. 

They are using a procedural device, 
the Democratic Party is in this case, to 
block a vote on what I think are well-
qualified people. No one else in the his-
tory of the country has done this be-
fore, Republican or Democrat. This is 
the first time someone has come out of 
the Judiciary Committee with a major-
ity vote who cannot receive an up-or-
down vote. There are four of them with 
a bunch more to come. 

I give no apology for wanting to try 
to do something about this because, as 
sure as we are all here tonight, there 
will be a Democratic President come 
later on and that person will make a 
recommendation to this body, a nomi-
nation to this body, and if we do not 
change the way this trend is going, it 
will be a miserable experience. We will 
get bogged down and we will never be 
able to move forward as the Constitu-
tion has envisioned. This has worked 
well for 214 years. This is not time to 
change it. 

Senator LAUTENBERG was right, there 
is a political dynamic going on here. I 
am sure Republicans have been abusive 
in the past in terms of the way the 
judges have been treated. I have heard 
a lot about that. Like Senator COLE-
MAN, I am new to the Senate. I would 
rather not perpetuate that problem. I 
would like to be someone who solved 
that problem. 

We have some quotes from the past 
that I will read quickly. Senator 
LEAHY, the ranking member of the Ju-
diciary Committee, said in 1998: I stat-
ed over and over again on this floor 
that I would refuse to put an anony-
mous hold on any judge—that is a way 

of keeping a judge coming through the 
committee—that I would object and 
fight against any filibuster on a judge, 
whether it is somebody I opposed or 
supported, that I felt the Senate should 
do its duty. If we don’t like somebody 
the President nominates, vote him or 
her down. 

Very wise advice. We are not doing 
that at all. I don’t know why we 
changed but we have. 

Senator LEAHY, 1998: I cannot recall a 
judicial nomination being successfully 
filibustered. I do recall earlier this 
year when the Republican chairman of 
the Judiciary Committee and I noted 
how improper it would be to filibuster 
a judicial nomination. 

I will read before the night is over 
many statements in the past where our 
Democratic colleagues were absolutely 
against the idea of doing anything 
other than giving a person an up-or-
down vote. That has changed in an 
unhealthy way. 

E-mails were talked about before. 
Let me read an e-mail that I think says 
a lot. This came from Senator CORZINE, 
the chairman of the Democratic Sen-
atorial Campaign Committee, Novem-
ber 3, 2003, not very long ago, and it 
was sent out to raise money. I am sure 
we have sent e-mails and letters say-
ing: Help us. The Democrats are de-
stroying all of President Bush’s nomi-
nations. That is the political environ-
ment we have gotten ourselves into. 
Like Senator COLEMAN, I would rather 
not perpetuate this. I would like to end 
it and move on and get it right. 

Based on the prior statements of Sen-
ator LEAHY and others that we will 
read later on, they have changed for 
some reason. Now they are going into 
the past and saying, we are doing this 
because you did that. Where does this 
end? The truth is, no one has done 
what they are doing now. That is just 
a fact. 

From the e-mail:
Senate Democrats have launched an un-

precedented effort.

I will stop right there. I think that is 
a true statement. I don’t believe Sen-
ator CORZINE is misleading the donor 
population. I think he is trying to tell 
them, folks, we are doing something 
nobody else has done before. This is un-
precedented. You need to pay atten-
tion. You need to look at your Demo-
cratic Senators, pay attention to what 
we are doing, because we are taking a 
step no one has ever taken before. 
What is that step?

By mounting filibusters against the Bush 
Administration’s most radical nominees, 
Senate Democrats have led the effort to save 
our courts.

This e-mail is designed, quite simply, 
to let people in the Democratic Party 
know that the Senate Democrats have 
done something different, something 
unprecedented, and they are filibus-
tering the President’s nominees be-
cause they are radical. You cannot 
send this e-mail out to collect money 
and spend 32 hours denying you are fili-
bustering anybody. You are filibus-
tering judges in an unprecedented way. 
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And they are the Bush administra-
tion’s nominees. The question is 
whether or not they are radical.

If you think they are radical, vote 
against them. I don’t believe Justice 
Brown is radical. I don’t think 76 per-
cent of the people in California who 
have voted would have voted for her if 
she was radical. I think the attacks 
against her have been radical. But that 
is just my opinion. 

This e-mail clearly establishes the 
fact that the Democratic Party has 
made a calculated effort in the Senate 
wing of the Democratic Party to do 
something different, to stand up 
against President Bush. They are 
blinded by the political moment. If we 
continue down this road, there will be 
more e-mails such as this on both sides 
of the aisle and it will be a disaster for 
the Constitution. 

There are men and women serving in 
Iraq. There are people putting their 
lives at stake for this country. God 
bless them. We all did take an oath. 
They have their opinion and I have my 
opinion about what the oath means. 
But it will not withstand the filibus-
tering of these nominees. It would be 
irresponsible on my part, given what I 
believe my oath is, to just let this go 
and make like it is no big deal because 
I think this is a huge deal. 

I yield to the Senator from Min-
nesota. 

The PRESIDING OFFICER. The Sen-
ator from Minnesota. 

Mr. COLEMAN. Mr. President, fol-
lowing up on the comments of my 
friend and colleague from South Caro-
lina, you have to ask yourself, 214 
years and the Senate has not done this, 
has not stopped a judicial circuit court 
nominee by filibuster. That is a fact. 
My colleagues on the other side can 
argue with charts but that is the re-
ality. 

You have to ask yourself, for 214 
years was the Senate a rubberstamp for 
the President? I don’t think so. I don’t 
think anyone could make that argu-
ment. What you have is the reality 
that the Senate was exercising its con-
stitutional responsibility. And doing it 
in a constitutionally responsible way. 

That is what is important, doing it 
with respect for the Constitution, re-
spect for the authority of the President 
to set forth the nominee, respect for 
the obligations upon the Senate to ad-
vise and consent, by a majority vote. 
Again, the Constitution, article II, says 
treaties need a supermajority, not a 
simple majority vote. What we have 
here is the minority saying we are not 
living by majority votes when it comes 
to judicial nominees regardless of what 
is in the Constitution. That is unfortu-
nate. It is more than unfortunate. It 
undermines the principles upon which 
this democracy is based. 

My colleague from Minnesota, the 
senior Senator from Minnesota, talked 
about this not being unprecedented. We 
have done it before. 

Here are the facts. This is a listing of 
judicial nominations subject to cloture 

attempts from 1968 to 2003. I will go 
through every one of them. The first 
one is Abe Fortas, Chief Justice. Clo-
ture was rejected. I will come back to 
whether that was even a filibuster. 
That was not a partisan filibuster. In 
fact, it was a bipartisan effort because 
of ethic complaints about Fortas but it 
was not a partisan filibuster. 

A letter was sent to JOHN CORNYN, 
chairman of the Subcommittee on the 
Constitution from the former Senator 
from Michigan, a predecessor of my 
colleague, Mr. LEVIN, who is sitting 
there, talking about the Fortas nomi-
nation and basically saying that it was 
not a filibuster. 

What happened, in a letter he says, 
while a few Senators might have con-
templated use of the filibuster, there 
was no Republican Party position that 
it should be employed. Indeed, the Re-
publican leader of the Senate, Everett 
Dirksen, publicly expressed his support 
for the Fortas nomination shortly after 
the President announced his choice. 
Our position in 1968 to the Fortas nom-
ination was not partisan. Some Repub-
licans supported Fortas; some Demo-
crats opposed him. 

Go through every listing on this 
chart. Outcome of cloture attempt, 
may have been rejected, may have been 
invoked, may have been withdrawn, 
but every nominee got a vote. That is 
what this is about. Vote them up or 
vote them down but give a vote. 

We have a minority for the first time 
in the history of this body basically 
saying, regardless of what is in the 
Constitution, regardless of the lan-
guage of the Constitution that makes 
it clear that the advice and consent is 
based on majority, they are changing 
the rules of the game. The argument is 
that these candidates, these nominees 
are outside the mainstream. 

What is the mainstream? Who is the 
mainstream? Priscilla Owen received 84 
percent of the vote in the last election 
for the Texas Supreme Court.

I have to tell you, I would love to see 
an 84 percent in any election. Just 
about anybody in this body would love 
to see 84 percent. They would tell you 
that is mainstream. That is main-
stream. That is the ‘‘wholestream.’’ 
What is left is extreme. And that is 
what you have. 

Bill Pryor, 59 percent in his last elec-
tion for Alabama Attorney General—59 
percent. 

Janice Rogers Brown received 76 per-
cent in her last election to the Cali-
fornia Supreme Court. 

I would note one of the Senators 
from California, Mrs. BOXER, received 
53 percent. Who represents the main-
stream in California? Seventy-six per-
cent of the vote. The other Senator 
from California, Mrs. FEINSTEIN, by the 
way, former mayor of San Francisco—
I am a former mayor. I have great re-
spect and appreciation for mayors. It is 
a tough job. She is a great Senator. I 
do not always agree with her, but she is 
a great Senator. She got 56 percent of 
the vote. Janice Rogers Brown, who 

supposedly is the extreme, got 76 per-
cent in her last election for the Cali-
fornia Supreme Court. That is main-
stream, not extreme. 

Charles Pickering was confirmed to 
the Federal district court in 1990 by 
this body by unanimous consent. What 
that means is no one objected; every-
body agreed. And today he is described 
as extreme? 

If I could go through some of the can-
didates, Priscilla Owen—a whole bunch 
of these nominees are out of the main-
stream? I am not sure what they are 
talking about. She has served in the 
State of Texas on the highest court. 
She has been given the support of 15 
past presidents of the State Bar of 
Texas, a bipartisan group. We are talk-
ing about the folks who know them 
best. 

Justice Owen was unanimously rated 
as well qualified by the American Bar 
Association. Apparently, this unani-
mous rating of the American Bar Asso-
ciation is out of the mainstream as 
well. I would submit, by the way, the 
American Bar Association is not a con-
servative interest group. I do not know 
who the members are, but I have to 
guess it is a bipartisan group. I have to 
guess there are some Democrats in 
that group. 

It is clear the so-called mainstream 
being portrayed by some in this body is 
not only an incorrect reflection of the 
average American but a single-issue 
extreme which flows only in the direc-
tion of special interest groups. That is 
really what this is about. 

You have to go through the records 
of these folks. I went to law school. 
Senator GRAHAM went to law school. I 
went to the University of Iowa, did 
fairly well, and served 17 years in the 
attorney general’s office, and solicitor 
general, chief prosecutor of the State 
of Minnesota. But you would love to 
have the qualifications and credentials 
of the folks here, the folks the Presi-
dent has nominated. These are quality, 
quality, quality folks. 

Then you read the statements of 
some of their supporters. Mary Sean 
O’Reilly, lifetime member of the 
NAACP and a Democrat:

I met Justice Owen in January, 1995, while 
working with her on the Supreme Court of 
Texas Gender Neutral Task Force. . . . I 
worked with Justice Owen on Family Law 
2000, an important state-wide effort, initi-
ated in great part by Justice Owen. . . . In 
the almost eight years I have known Justice 
Owen, she has always been refined, approach-
able, even tempered and intellectually hon-
est.

That is what you want from a judge. 
That is what you want from a judge. 
You do not want fidelity on a single 
issue. What you want is the judge to be 
tempered, to be intellectually honest, 
to apply their best judgment, to inter-
pret the Constitution. 

Raul Gonzalez, former Democratic 
justice on the Supreme Court of Texas. 
In Texas they elect their justices. In 
the elections, Democrats run, Repub-
licans run. Senator CORNYN, one of our 
colleagues, also elected with us, is a 
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former member of the Texas Supreme 
Court, former attorney general. 

Raul Gonzalez, former Democratic 
justice on the Supreme Court of Texas:

I found her to be apolitical, extremely 
bright, diligent in her work, and of the high-
est integrity. I recommend her for confirma-
tion without reservation.

John L. Hill, former Democratic 
chief justice on the Supreme Court of 
Texas:

After years of closely observing Justice 
Owen’s work, I can assert with confidence 
that her approach to judicial decision-mak-
ing is restrained, that her opinions are fair 
and well reasoned, and that her integrity is 
beyond reproach.

That is what it is about: integrity be-
yond approach, opinions that are fair, 
well reasoned. That is what you look 
for in judges. You cannot allow a mi-
nority of folks in this body to toss 
about the label mainstream, fueled by 
folks with special interests. They are 
kind of pounding the drum, and people 
follow that drum. 

But you have to ask, who is in the 
mainstream? Folks who get over-
whelmingly elected by the people of 
their State, who receive bipartisan sup-
port. 

Another former Democratic justice 
on the Supreme Court of Texas, Jack 
Hightower:

I am a Democrat and my political philos-
ophy is Democratic, but I have tried very 
hard not to let preconceived philosophy in-
fluence my decision on matters before the 
court. I believe that Justice Owen has done 
the same.

That is what you want. The reality 
is, judges are people. They have heart 
and soul like everyone else. If you are 
a defendant in front of them, you may 
worry about that. But they are people. 
They bring a life experience. They 
bring a perspective. They bring a phi-
losophy. You cannot divorce that. You 
do not divorce that. Some may have 
been active in politics. There is no 
question about that. They bring posi-
tions on issues. They are not issue neu-
tral. They have not been lobotomized. 
They bring a life experience and per-
spective. 

What we ask of them is to do what 
these folks—their colleagues, by the 
way, are from a different political per-
spective—say they do. We look to their 
ability to be well reasoned. We look to 
their ability to have integrity. We look 
at their ability to put aside the pre-
conceived notions and simply say they 
will examine each case on the facts, 
and apply the law, the law that is done 
by—yes, that is what we do. That is 
what legislators do. That is what you 
are looking for. 

Former law clerk of Justice Owen, 
Lori Plager:

During my time with her, I developed a 
deep and abiding respect for her abilities, her 
work ethic, and, most importantly, her char-
acter. Justice Owen is a woman of integrity 
who has a profound respect for the rule of 
law and our legal system.

That is what it is about: respect for 
the law and the legal system. To be de-
scribed as extreme, when you have this 

body of opinion of folks who know you, 
who have worked with you, who have 
been your colleagues, who sit side by 
side, who have watched you process 
and reason, and then to render judg-
ments, when they are willing to put 
aside their political predisposition—
and what we are asking for is our col-
leagues to put aside the politicization 
of this process, put aside what we have 
done. Do not go back on a history of 200 
years. We have not allowed this to hap-
pen on the floor of this Senate. We 
have not rejected judges on the floor of 
this Senate by virtue of filibuster for 
214 years. 

Hector De Leon, past president of 
Legal Aid:

As the immediate past president of Legal 
Aid of Central Texas, it is of particular sig-
nificance to me that Justice Owen has served 
as the liaison from the Texas Supreme Court 
to statewide committees regarding legal 
services to the poor and pro bono legal serv-
ices. Undoubtedly, Justice Owen has an un-
derstanding of and a commitment to the 
availability of legal services to those who 
are disadvantaged and unable to pay for such 
legal services. It is that type of insight and 
empathy that Justice Owen will bring to the 
Fifth Circuit.

That is what you are looking for. You 
cannot do any better than that. Do not 
allow folks to wave a flag and say ‘‘ex-
treme’’ when you have folks who in 
their own community, overwhelm-
ingly—overwhelmingly—voted, re-
elected her to the Supreme Court of 
Texas in overwhelming numbers, and 
her colleagues coming forth and say-
ing: Hey, this is a woman who is right. 
This is a woman who is talented. This 
is a woman who will not put the life ex-
perience she brings, perhaps preconcep-
tions about issues—you have folks say-
ing she will do what judges need to do. 
That is what it is about. 

Before the night is over, we will talk 
about others. We will talk about Bill 
Pryor. We will talk about Judge Kuhl. 
We will talk about Miguel Estrada, 
who has withdrawn. We will talk about 
Judge Pickering. 

But the common denominator in all 
of these, what the President has done 
is he has exercised his authority under 
the Constitution to nominate people 
who have integrity, who have the 
qualifications, who have the support of 
those with whom they have worked, 
and who, in many cases, when they 
have had to go before the people of 
their State, have been overwhelmingly 
endorsed as being part of the main-
stream, not the extreme.

The PRESIDING OFFICER. The Sen-
ate majority’s time has expired. 

The Senator from Michigan. 
Mr. LEVIN. Mr. President, how I 

wish we could take a week’s worth of 
time to debate the issues which are of 
some critical importance to the people 
of my State; namely, the loss of manu-
facturing jobs and the problems we 
have in Iraq. These issues, the economy 
in general, job loss in particular, and 
loss of our troops abroad dominate the 
minds and the hearts of my constitu-
ents. 

But the majority has the power to 
take the Senate on a fruitless cruise. 
That is what we are about: rehashing 
the merits and demerits of 4 of the 172 
candidates who we have voted on in 
this Senate. I know these numbers are 
numbers which are very troubling to 
the majority. I can tell that by the fact 
they have attempted to come back 
with a whole bunch of other numbers. 

When this debate is over, when the 
dust is settled, what I think most peo-
ple will remember, at least in terms of 
the calls to my office, is, Is this Senate 
being tied up, night after night, with 
complaints that 4 of 172 judges have 
not been confirmed. 

Mr. President, 168 is a number now 
which is impressed on the minds of peo-
ple who have watched this debate and 
heard this debate. The number four is a 
number which people now understand. 
Maybe the 98 percent confirmation rate 
is not quite at the same level as these 
2 numbers, but those numbers—168 of 
President Bush’s nominees confirmed 
by this Senate, 4 have not been con-
firmed by this Senate—those 2 numbers 
are very much emblazoned in the 
minds of people across this country. 

In rejecting these four, the Senate 
has exercised its advise and consent 
function according to our rules. It has 
carried out the checks and balances 
role according to the Constitution that 
gives us a check and a balance, accord-
ing to the rules of the Senate. 

I want to go back a little bit in his-
tory. We have heard quite a bit tonight 
that this is the first time a filibuster 
has been used against a judge on the 
floor of the Senate. I will get into this 
in a little more detail. I hope to have a 
little time to talk about the economy 
and manufacturing job loss, and other 
things which are very much on the 
minds of my constituents. 

But since the majority has decided to 
set aside this time, mainly to debate 
the fact that only 98 percent of the 
judges who have come before us have 
been confirmed, and have now sug-
gested, over and over and over again, 
that filibusters have never been used 
relative to judges, this is the New York 
Times headline of September 25, 1968 
relative to Abe Fortas: ‘‘Critics Of 
Fortas Begin Filibuster. . . .’’ This is 
what the Senate Web site says about 
that filibuster. This is not a Demo-
cratic Web site. This is the Senate Web 
site for the date October 1, 1968: ‘‘Fili-
buster Derails Supreme Court Appoint-
ment.’’ That is a Senate Web site. 

Folks on the other side, our col-
leagues on the other side, are saying: 
Well, what about circuit court nomi-
nees? We sometimes hear those words 
put in there when the statement is 
made that filibusters have not been 
used to derail judicial nominees. Some-
times the words ‘‘circuit court nomi-
nees’’ are put in there instead of ‘‘judi-
cial nominees,’’ sometimes the words 
‘‘circuit court’’ are left out, sometimes 
they are included.

If circuit court nominees have not 
been derailed by filibuster, it is not for 
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a lack of trying. The complaint of our 
colleagues on the Republican side, it 
seems to me, more accurately would 
be: Well, we have tried filibusters many 
times, but we have not succeeded. You 
folks are succeeding. 

That is the complaint when you strip 
away the rhetoric and look at the re-
ality. If filibusters have not succeeded 
in derailing circuit court nominees of 
Democratic Presidents by Republican 
Senators, it is not for lack of trying. 
Because the effort was made over and 
over and over again with Clinton cir-
cuit court nominees. The difference is, 
the filibuster effort did not succeed be-
cause the supermajority, which was re-
quired during those filibusters, was 
achieved for those circuit court nomi-
nees. That is the difference. 

This is not at all unprecedented. This 
use of extended debate requiring a clo-
ture vote on judicial nominees has been 
used repeatedly. It has not succeeded 
repeatedly, but it has been used repeat-
edly. 

One of our Republican colleagues, 
during a debate on a nominee—this is 
not a judicial nominee, but this is a 
nominee which is subject to this exact 
same language of the Constitution 
about advise and consent as our judi-
cial nominees are—when a Clinton 
nominee to be Ambassador was before 
us, and there was a filibuster underway 
and that nomination was blocked, this 
is what one of our colleagues said. Now 
this was in 1994, and the Senate was 
controlled by Democrats. The White 
House was controlled by Democrats. 
The House of Representatives was still 
controlled by Democrats. Our Repub-
lican colleague here in the Senate was 
pointing out the only power that was 
left to Republicans was the use of a fil-
ibuster and forcing a cloture vote. And 
I emphasize, this is on a nominee who 
had exactly the same rights or lack 
thereof to an up-or-down vote as a judi-
cial nominee because the nomination is 
governed by the same advise and con-
sent clause of the Constitution as our 
judicial nominees. Here is what our 
colleague said:

In considering the nomination of Mr. Sam-
uel Brown to be Ambassador . . . I have re-
flected on the latitude which ought to be ac-
corded the President in making this decision 
for the Ambassadorship, reflecting as well on 
the constitutional responsibility of the Sen-
ate for advice and consent as a check. I am 
troubled by a situation where the only pres-
sure point Republicans have in the U.S. Gov-
ernment is on cloture. Once cloture is ob-
tained, there are more than enough votes on 
the other side of the aisle to cover the day. 
While the House is not involved in this mat-
ter, the House is overwhelmingly Demo-
cratic. There is a Democrat in the White 
House. The only place that Republicans can 
assert any effective, decisive action is by 
stopping somebody from coming up. We have 
44 votes and we have more than enough, if 
there is unity among the Republicans, to do 
that. I think Mr. Brown’s nomination and 
the responsibilities of the Conference on Se-
curity and Cooperation in Europe are suffi-
ciently important to preclude his nomina-
tion.

That is what our Republican col-
league said in 1994:

The only place that Republicans can assert 
any effective, decisive action is by stopping 
somebody from coming up. We have 44 votes.

That has been the case not just with 
ambassadorial nominations but with 
other nominations subject to the ad-
vice and consent clause. The only dif-
ference with the circuit court nominees 
of President Clinton, for instance, who 
were filibustered is that there was not 
a supermajority to stop the confirma-
tion of the judges. That is not a dis-
tinction which I would think the Re-
publicans in this debate would want to 
emphasize, but it is a distinction in 
fact. 

Mr. President, 168 of this President’s 
nominees have passed the test; 4 have 
not. When the filibuster has been used 
relative to those four, the rules of the 
Senate which provide for that to occur, 
and there was not a supermajority, 
then those nominees have not been 
confirmed. 

What is at stake here is the func-
tioning of the Senate as a check and a 
balance on executive power. Our Re-
publican colleague who spoke that way 
in 1994 was exactly right. He was using 
the rules of the Senate in a totally ap-
propriate way and saying that the only 
way we can stop this, the only way the 
minority has a voice, if we feel so deep-
ly that there are 41 or more of us who 
wish to stop this nominee from being 
confirmed, we must use the filibuster, 
and we must force a cloture vote. 
Checks and balances are what are at 
stake here. The historic role of the 
Senate is what is at stake here. 

Then-Senator Lyndon Johnson, in 
March of 1949, said the following rel-
ative to these checks and balances:

A man elevated to the Office of the Presi-
dent has virtually unlimited powers of influ-
ence over his country. His own personality is 
a force of great impact upon all the people of 
the Nation and, in fact, upon the people of 
the world. Add to those powers directly all 
those less conspicuous powers of his aides, 
his administrative agencies and the mul-
titude of channels which feel his influence, 
and you have a force no other representative 
government has even trusted for long to one 
man. 

If on occasion you grant to this titular 
head of government the further intoxicant of 
an overwhelming majority of loyal sup-
porters in the legislative branch, then you 
have a force well nigh irresistible. The dis-
tinctions between legislative and executive 
are difficult to preserve under such cir-
cumstances. Mere memorandums become 
laws and laws become mere memorandums. 
In such a situation, which happily is more 
hypothetical than historical, the entire the-
ory of our Government system of checks and 
balances dissolves and evaporates. The right 
to check and balance was not granted to the 
majority because a majority rarely seeks 
control over itself. Those rights were con-
ceived and installed in the Constitution sole-
ly as safeguards for the minority.

He said:
I am no historian, but as I have studied the 

history of governments gone before us, I 
have been impressed by the fact that the 
freedom of unlimited debate in legislative 
chambers has been given up many times by 
members themselves who are irritated or 
frustrated by a minority. But so far as I have 
found, once that freedom was yielded, it has 

never been returned. If we now give up this 
freedom in the Senate, I, for one, do not ex-
pect to live to see its return.

Much has been stated here about fili-
busters on the floor of the Senate. Too 
little has been said about stealth fili-
busters which occur in committee. Po-
litical scientist Sheldon Goldman of 
the University of Massachusetts, who 
is a neutral observer of the process, 
said the following in a Los Angeles 
Times article on November 6:

The Bush administration has been spec-
tacularly successful in getting the over-
whelming proportion of its judicial nomina-
tions confirmed. There are only a relative 
handful being filibustered and held up, and 
this contrasts with the dozens of Clinton 
nominees who were held up by the Repub-
licans in the last 6 years of the Clinton ad-
ministration.

Professor Goldman expressed it this 
way:

The Republicans obstructed quietly in the 
committee. If they didn’t want to approve 
you, you just didn’t get a hearing.

Here is one example. Kent Markus 
was nominated by President Clinton 
for a seat on the Sixth Circuit. He tes-
tified to the Senate Judiciary Com-
mittee on May 9, 2002, as follows. To 
their credit, Republican Senators told 
him two things.

There will be no more confirmations to the 
Sixth Circuit for the Clinton administration.

Two:
This has nothing to do with you. Don’t 

take it personally. It doesn’t matter who the 
nominee is, what credentials they may have, 
or what support they may have.

Mr. Markus went on to testify that 
one Republican Senator told him the 
following:

This is bigger than you, and this is bigger 
than me.

Senator KOHL, who kindly cham-
pioned his nomination in the Judiciary 
Committee, encountered a brick wall. 
The fact was a decision had been made 
to hold the vacancies and see who won 
the Presidential election. With a Bush 
win, all those seats could go to Bush, 
rather than Clinton nominees. 

That is what happened. That is ex-
actly what happened to Kent Markus 
and his nomination. A hearing was de-
nied to him. A vote was denied to him. 
And if there is some constitutional 
right which is being created here on 
the floor, I assume Kent Markus was 
denied his constitutional right to a 
vote, as were the dozens of other nomi-
nees of President Clinton who never 
got a hearing, much less a vote. 

I can’t believe for one minute that 
any court, even if it reaches the merits 
of this case that is going to be brought, 
would say there is a constitutional 
right to have your nomination voted 
on when there are so many ways of 
blocking a nomination from getting a 
vote, starting with not having a hear-
ing, starting with not having a mark-
up, starting with not reporting a nomi-
nation to the floor, starting on the 
floor not reaching a vote up or down. 

When the Republican Senate denied 
committee hearings and votes for 63 ju-
dicial nominees and more than 200 ex-
ecutive branch nominees, they blocked 
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a vote on those nominations. That was 
their right. They may have done the 
wrong thing in doing so, but they had 
a right to do so. I wish they hadn’t. I 
wish they had allowed those to come to 
hearings. At least have a cloture vote, 
if nothing else, on the floor, but that 
was not to be. 

There are a lot of ways you can have 
a vote on this floor. One of them is a 
cloture vote and one of them is a vote 
up or down. But these 63 judicial nomi-
nees never even got to a cloture vote, 
never even got to see if there could be 
a supermajority put together for them 
under our rules on the Senate floor. 

It is remarkable to me that our col-
leagues on the other side of the aisle 
make the claim that blocking nomi-
nees from having an up-or-down vote 
on the Senate floor is unprecedented, 
given the actions during the last ad-
ministration. 

Republicans filibustered several Clin-
ton nominees on the floor of the Sen-
ate, including Richard Paez, Marsha 
Berzon, Rosemary Barkett, and H. Lee 
Sarokin. Cloture votes requiring super-
majorities were required to be pro-
duced for each of them. 

Our colleagues say these nominees 
were not blocked by a filibuster, which 
is an artful way of saying that the ef-
fort at the filibuster failed. That is 
very different from saying that the fili-
buster was not tried. It was. Cloture 
votes were required but supermajori-
ties were obtained. That is the dif-
ference between those Clinton nomi-
nees and these four nominees. Here 
supermajorities have not been ob-
tained. Therein lies the difference. 
Same cloture votes, same type of clo-
ture votes required, but cloture was in-
voked for Berzon, Barkett, Paez, and 
Sarokin. Supermajorities supported 
those nominations, and the opposition 
had a right to force those votes. That 
required a supermajority. They had a 
right to filibuster, and, in fact, did so. 

Two of President Clinton’s nominees, 
not judicial but nominees, still gov-
erned by that same advice and consent 
clause in the Constitution, were de-
feated by filibusters. One was Henry 
Foster nominated to be Surgeon Gen-
eral, and the other one was Sam Brown 
nominated to be ambassador. The argu-
ment relative to that nomination was 
quoted by me at some length a few mo-
ments ago where a Republican col-
league within his rights using the rules 
said: We have only to put together 41 
Republican Senators and we can block 
this nomination. It is the only way to 
block a nomination with which we fer-
vently disagree. 

Given the fact that the Democrats 
didn’t control the White House, the 
Democrats controlled the Senate, our 
Republican colleague pointed out accu-
rately that the only way to block that 
nominee was by use of the filibuster. 
Were his constitutional rights vio-
lated? I don’t think so. I think he was 
given consideration by the Senate in 
the way that the Senate decides to con-
sider nominees, and it can consider 
nominees in many ways. 

It can decide never even to give a 
nominee a hearing should it choose. I 
don’t think that is a wise course, in 
most cases, but should the Senate 
choose not to give a nominee of the 
President a hearing, that is the Sen-
ate’s decision. Or after a hearing, if it 
decides not to have a markup to vote 
that nominee either out of committee 
or to defeat that nominee, that is the 
Senate’s decision. Should a chairman, 
acting alone, decide not to put a name 
on a markup, that may be that chair-
man’s power. 

So the suggestion that requiring a 
supermajority vote by filibuster is new 
to the Senate is just simply wrong. We 
can argue—legitimately argue—and 
disagree over whether or not the Sen-
ate should give up this important 
check and balance on Presidential 
power, but we cannot argue, it seems 
to me, that it is unprecedented in its 
exercise. 

Here are the words of one more of our 
colleagues during a filibuster of a Clin-
ton nominee on March 3, 2000. During 
the filibuster of the nomination of 
Judge Richard Paez to the Ninth Cir-
cuit, this is what our colleague said:

I say to the American people who may be 
listening right now, judges impact our lives 
big time in the decisions they make. Citizens 
complain about violence and the criminals 
getting out. There are bad judges making 
bad decisions that cost Americans their lib-
erties, cost them their lives sometimes. That 
is wrong. We have an obligation in the Sen-
ate to take a good hard look at a lifetime ap-
pointment to the circuit. The members are 
there forever, even when they get real old. It 
is pretty hard to get rid of them. This is a 
lifetime appointment. We have a responsi-
bility to make darn sure these judges are 
going to represent the views of a majority of 
the American people in terms of the law. I 
intend to do that as long as I can stand here 
to do it.

He didn’t have 39 others or 40 others 
to stand with him. As a result of that, 
there was a supermajority for that 
judge, but it was despite the filibuster. 
It wasn’t that there was no filibuster. 
It was despite the filibuster which the 
Republicans had a right to stage and 
did stage. But most Republicans de-
cided, or at least enough Republicans 
decided not to continue that filibuster 
but, rather, to invoke cloture. 

To suggest the filibuster has never 
been used flies right in the face of his-
tory and recent history, as well as the 
history of Abe Fortas. 

Historian Robert Caro wrote the 
Rules Committee of this Senate as fol-
lows:

In short, two centuries of history rebut 
any suggestion that either the language or 
the intent of the Constitution prohibits or 
counsels against the use of extended debate 
to resist Presidential authority. To the con-
trary, the Nation’s Founders depended on the 
Senate’s members to stand up to a popular 
and powerful President. In the case of judi-
cial appointments, the Founders specifically 
mandated the Senate to play an active role, 
providing both advice and consent to the 
President. That shared authority was basic 
to the balance of powers among the 
branches.

He continued:

Surrendering such authority is not some-
thing which should be done just because of a 
Senator’s point of view on the particular 
issue of the moment—because much more 
than the particular issue is involved. What if 
a Senator—let us say a Senator from a small 
population state without any other means of 
defense votes to support a new limitation on 
debate today. What will he [or she] do in 
some future year when he is trying to stop a 
bill or a nomination that a bare majority of 
the Senate supports, but that he and 40 col-
leagues believe would be terribly detri-
mental to their states or to the nation. . . . 
What will he feel when he suddenly realizes 
that his right to hold the Senate floor 
against that action has been so greatly re-
duced that the bare majority can silence him 
before he is finished making his case? What 
will he do when he realizes that, without the 
right of extended debate his cause is ulti-
mately helpless?

Finally, I ask unanimous consent 
that the letter from Senator CORZINE, 
which has been referred to, apparently 
a fundraising letter, be printed in the 
RECORD in full because I think the 
words which were quoted by my friend 
on the other side had some very crit-
ical dots in there, and I think the dots 
should not have been there. The two 
sentences should not have been pushed 
together as though they were one. The 
document of Senator CORZINE says the 
following:

Senate Democrats have launched an un-
precedented effort to protect the rights of all 
Americans by keeping our courts fair and 
impartial.

That is the unprecedented effort. The 
next sentence is:

By mounting filibusters against the Bush 
Administration’s most radical nominees, 
Senate Democrats have led the effort to save 
our courts.

The suggestion that the words read 
‘‘an unprecedented effort to mount fili-
busters’’ is not an accurate reflection 
of that letter. The dots which were in 
the chart, it seems to me, take the 
place of some very critical words mak-
ing two sentences look as though it is 
one sentence. 

I ask unanimous consent, just so we 
can have full disclosure of this letter, 
that this letter be printed in the 
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

Despite the administration’s desire to ig-
nore the Constitution’s rule of ADVICE and 
CONSENT, Senate Democrats are holding 
Republicans accountable. 

Why must the Democrats continue their 
fight against Charles Pickering? 

While in law school, Mr. Pickering wrote 
an article suggesting ways the state of Mis-
sissippi could better enforce its ban on inter-
racial marriage. 

As a state senator in the 1970’s, Mr. Pick-
ering worked to repeal important provisions 
of the Voter Rights Act. 

In 1994, he went out of his way to seek a 
more lenient sentence for a convicted cross-
burner. 

Once defeated when Democrats had a ma-
jority in the Senate, President Bush nomi-
nated Charles Pickering for a second time 
after the 2002 elections and now two success-
ful filibusters launched by Senate Democrats 
have kept him off the bench! 
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The Bush Administration is devoted to 

using the courts to its political advantage. 
Time and again, this administration has 
nominated ultra-conservative candidates 
who are zealously devoted to advancing cor-
porate interests, taking away reproductive 
freedom, smashing the wall of separation be-
tween church and state, and dismantling 
equal opportunity. 

But the Administration has got a big prob-
lem: Senate Democrats. Senate Democrats 
have launched an unprecedented effort to 
protect the rights of all Americans by keep-
ing our courts fair and impartial. By mount-
ing filibusters against the Bush Administra-
tion’s most radical nominees, Senate Demo-
crats have led the effort to save our courts. 

Help the Senate Democrats keep fighting. 
Support the DSCC efforts to help elect more 
Democrats to the Senate—and keep the prov-
en leaders we have. Help the DSCC send a 
message to the Bush Administration—Senate 
Democrats will NOT rubber stamp extremist 
judicial candidates. Help us fight to main-
tain judicial integrity by sending more 
Democrats to the United States Senate in 
2004. 

Contribute Now! 
Sincerely, 

Senator JON CORZINE.
Mr. LEVIN. Mr. President, how much 

time do I have remaining? 
The PRESIDING OFFICER (Mr. AL-

LARD). Forty seconds. 
Mr. LEVIN. I thank the Chair and 

thank my colleagues. I am happy to 
share with them the feeling that some-
how or another hopefully we can find a 
way some day to get over the place we 
are at, not just on judges but on all of 
these nominees. 

I look forward to that Supreme Court 
case which my friends are going to file. 
I think it would be just fine to have the 
Supreme Court rule on this issue to 
clear the air on it. I have great con-
fidence that they will support the right 
of the Senate. 

The PRESIDING OFFICER. The mi-
nority’s time has expired. 

Mr. LEVIN. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Minnesota. 
Mr. COLEMAN. Mr. President, I have 

the greatest respect for my colleague, 
the Senator from Michigan. He serves 
as the ranking member on the Sub-
committee on Investigations, which I 
chair, and serves this body as ranking 
member of Armed Services. He is a 
credit to this institution. 

I disagree with him, however, in his 
interpretation of the reality of the his-
tory of this body. It is very clear that 
this body has not successfully filibus-
tered a circuit court nominee in its his-
tory. The one case that is mentioned 
again is Abe Fortas. 

As I indicated earlier, this was a bi-
partisan effort. It was not a partisan 
filibuster. So what we have here on the 
floor today is the first partisan fili-
buster, and the purpose is clear. My 
colleague has said this is the only tool 
that the minority thinks they have to 
stop the President from exercising his 
authority, but I think that he is right 
when he says the historic role of the 
Senate is what is at stake here. 

I say that because we have to reflect 
upon how our colleagues who preceded 

us—by the way, some of them are still 
here in some of the cases he talked 
about—what was going through their 
minds when they were faced with the 
same circumstances we are faced with 
today; that is, a group of folks in the 
majority in many cases who objected 
to a particular nominee. 

We can use the Clinton years as an 
example. There was a Republican ma-
jority for 6 years of President Clinton’s 
term. No judicial nominee, not one ju-
dicial nominee, was ever deprived of a 
vote on the floor of the Senate. That is 
what we are talking about, a vote on 
the floor—not one.

My colleague and friend from Michi-
gan made reference to the cases of Mar-
sha Berzon and Richard Paez in the 
year 2000, Ninth Circuit. Although 
most Republicans opposed their con-
firmation—and we heard some of my 
colleagues earlier tonight. Senator 
SESSIONS talked about that case. Sen-
ator LOTT talked about that case. He 
was majority leader at the time. They 
also opposed any effort to prevent the 
full Senate from voting on their nomi-
nations. They did so and they told you 
it was because of their reverence and 
respect for the historic role of the Sen-
ate. That is what is at stake. That is 
the principle that has guided us for 214 
years before today, before this 108th 
Congress. 

Colleagues had the opportunity to in-
voke cloture only if the Republican 
majority said we were to go along, and 
it was not because, as my colleague 
from Michigan somehow inferred, that 
they could not kind of put together the 
necessary votes to block it. No. What 
happened is that they were not willing 
to ignore the history and the tradition, 
and I think most importantly what the 
Constitution says, and that is that 
supermajorities are not required to 
confirm nominees for circuit courts. 

Debate on each of these nominations, 
Berzon and Paez, lasted only 1 day and 
a majority of Republicans joined all 
Democrats in supporting cloture mo-
tions for debate on each nomination, 
including over 20 Republicans who 
would eventually vote against con-
firmation and a majority of the Repub-
lican members of the Judiciary Com-
mittee. Senator HATCH talked about 
that. 

So our colleagues at that time faced 
two candidates in the Ninth Circuit. By 
the way, that is the same circuit that 
ruled the phrase ‘‘under God’’ unconsti-
tutional. That is the same circuit that 
initially was going to prevent the Cali-
fornia recall from taking place until fi-
nally en banc the entire circuit had to 
come together and change that. 

In neither case did Republicans 
mount a party-line filibuster effort to 
prevent voting on a nominee. In fact, 
Majority Leader LOTT filed the cloture 
motions for the above debates. So what 
we have is not what my friend and col-
league from Michigan would infer, that 
somehow before there was simply an 
ability—yes, there were cloture mo-
tions and either they were invoked or 

they were rejected, and that somehow 
they were invoked and that is why you 
were able to vote on it. No. Here you 
had the Republican majority leader file 
the cloture motions for Berzon, for 
Paez. My colleague, Senator SESSIONS, 
said: I opposed them. I voted to support 
cloture. I voted against the nomina-
tion, and that is what we are asking 
for. 

Follow the history. That is what is at 
stake, as Senator LEVIN said, the his-
torical role of the Senate. If it has 
changed it, it has changed it at great 
risk. 

The situation was similar in 1994 
when some Republicans voiced objec-
tions to President Clinton’s nomina-
tion of H. Sarokin to the United States 
Court of Appeals of the Third Circuit. 
A majority of Republicans supported a 
cloture motion after a relatively brief 
period of debate and cloture was in-
voked by a vote of 85 to 12. Judge 
Sarokin was then confirmed by a vote 
of only 65 to 35. Twenty-three then of 
my colleagues supported cloture. The 
majority supported cloture. Yet at the 
same time they voted against the can-
didate. That is the history of this body. 
That is what the Constitution requires. 

I am told that the only judge nomi-
nated by President Clinton who faced a 
partisan filibuster was that of Brian 
Theodore Stewart, a nominee to the 
Federal district court in Utah. How-
ever, it was Senate Democrats who fili-
bustered the nominee in protest over 
purported delays in bringing other ju-
dicial nominees to the floor. A cloture 
motion was voted upon on September 
21, 1999, and failed, falling short of the 
60 votes by a vote of 55 to 44, with all 
Democrats except Senator Moynihan 
opposing cloture. 

Once again, Democrats’ objection 
was not to Judge Stewart himself and 
on October 5, 1999, the Senate con-
firmed him by a vote of 93 to 5. So for 
all the handwringing that we heard 
about the treatment of President Clin-
ton’s nominees, one is very clear: 
Every single one of them got a vote. 

The fact is that what happened here 
is that my colleagues followed the his-
tory and tradition of this body and said 
they would make sure they got a vote 
because that is what the Senate is 
called upon to do, advise and consent. 
There is a principle of majority rule, a 
principle, again, espoused in this docu-
ment, in this Constitution, of the 
United States. 

My colleague also implied that it is 
just fine to prevent an up-or-down vote 
on at least 4 of these nominees because 
we blocked 60 of President Clinton’s 
nominees. I have two observations 
about that, and I know this is what 
frustrates me and my colleague Sen-
ator GRAHAM. The fact is that there is 
and has been a tradition in this body, 
shortly before the end of the Presi-
dent’s term. What happens is that folks 
kind of say, well, let’s see who the new 
guy is, see what happens, and they slow 
it up. 

The numbers are even more stark, by 
the way, if we compare the number of 
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nominees left hanging at the end of the 
first Bush administration by Senate 
Democrats with the number of Clinton 
nominees awaiting confirmation at the 
end of the Clinton administration. The 
Democrat-controlled Senate left 54 of 
the first President Bush nominees 
unconfirmed at the end of 1992. In con-
trast, at the end of the Clinton admin-
istration, 41 nominees remained 
unconfirmed. 

Let’s stop that practice, unless a 
game is being played, unless these are 
clearly unqualified nominees, unless 
there is some reason to suspect we are 
not having qualified folks coming be-
fore us and we are playing politics. 

On the other hand, well, they did it 
to us and we are going to do it to them. 
It is like the Hatfields and McCoys, 
like Montague and Capulet. It is like a 
family feud. It is futile and it needs to 
stop. It needs to change. 

I appreciate the comments of my 
friend Senator LEVIN at the end saying 
maybe we can get beyond this. I hope 
we can get beyond this. I hope we can 
do what Senator GRAHAM talked about 
when we started this conversation a 
little over 3 hours ago and he said let’s 
look to the future. 

The future is only going to be a 
bright future if we, one, follow the dic-
tates of the Constitution, understand 
that there is this concept of majority 
rule, that the Constitution dictates 
that these nominations be dealt with 
on a majority basis, and that this body 
respect the history and tradition. That 
is what we have. 

Then, of course, it is the responsi-
bility of the President to bring forth 
qualified nominees and get past the 
rhetoric of extreme. I dealt with Pris-
cilla Owen. Let me talk about Bill 
Pryor, for example. Alabama Attorney 
General Bill Pryor, nominee to the 
Eleventh Circuit, has earned a reputa-
tion as one of America’s most experi-
enced and esteemed State attorneys 
general. His nomination has received
overwhelming support from across the 
ideological and political spectrum. Mr. 
Pryor was appointed attorney general 
of Alabama in 1997 and was overwhelm-
ingly reelected; outstanding creden-
tials. He was a law clerk for civil rights 
legend, the late Judge John Minor Wis-
dom. 

Senator LAMAR ALEXANDER, also one 
of our newer brethren, fraternity of 
those who just got elected this year, 
had an opportunity to work with Judge 
Wisdom, who is, by the way, one of the 
great civil rights legends. Attorney 
General Pryor worked for him. Pryor 
graduated magna cum laude in 1987 
from Tulane University School of Law 
and was then chief of the Law Review. 
What is interesting is that Attorney 
General Pryor is being attacked as 
being extreme. He is a man, by the 
way, who does have very strong beliefs. 
He is human. He has strong beliefs. 
That is not a bad thing. That is a good 
thing. 

He is a person who has shown that he 
is willing to put his beliefs to the side 

to look at the law and to interpret the 
law, and that is what we expect a judge 
to do. 

My friend Senator GRAHAM and I 
have talked about this. We talked 
about Bill Pryor. There is the chief 
judge in Alabama, who was involved 
with the case about the Ten Command-
ments in court. The courts have said 
that is unconstitutional. 

Now, I suspect General Pryor be-
lieves that is probably a good thing, 
but General Pryor then leads the effort 
to challenge—in effect, to prosecute—
the chief justice saying the law has to 
be enforced. That is what it is about. 

Bill Pryor has also been a moderate 
voice in the partial-birth abortion de-
bate. By the way, that is a mainstream 
position, but a court decision came 
down and challenged the Alabama law. 
General Pryor, in accordance with his 
duty to defend the statute, that is what 
he did. He then exercised that author-
ity putting aside what I am sure are 
personal opinions to enforce the law. 
That is not extreme. That is main-
stream. That is what we want on a 
court. 

Yes, we have people of character, 
principle, and strong beliefs. What the 
other side has done is they take folks 
who have these strong beliefs, who 
then espouse them. Along the way they 
may give a speech, they may give a 
writing, and then they wave that 
around to see how extreme they are, 
but we have to judge people by their 
actions. We have an attorney general 
who puts aside his personal beliefs to 
say he will enforce the law. That is 
what you do. 

My distinguished colleague who will 
take the floor after me, Senator 
PRYOR, was a former attorney general. 
I know he operated in the same way. 
That is what he would expect of his 
colleagues, put aside personal beliefs to 
enforce the law. That is what makes a 
good judge. Vote them up, vote them 
down. Give them a vote. 

I yield the floor to my colleague, 
Senator GRAHAM.

Mr. GRAHAM of South Carolina. I 
thank the Senator for yielding. I think 
he did a very good job of trying to ex-
plain the best we can that this has 
never been done before, that this is 
truly a new era for the Senate. We are 
filibustering judges who have been re-
ported out of the Judiciary Committee 
for the first time in the history of the 
country. That fact will never go away. 
It has never happened before. Abe 
Fortas was not a partisan filibuster. 
Republicans and Democrats thought 
the man was not qualified to be chief 
judge because of some ethics com-
plaints, and the President withdrew it. 
But you had Republicans and Demo-
crats banding together trying to send a 
message to the President that they did 
not think this person was promotable. 
They had 4 days of debate. It was not a 
filibuster. It wound up being a bipar-
tisan effort to come together to send a 
message to the President. 

There is nothing bipartisan about 
this other than the fact that every 

nominee who is being filibustered has 
Republican and Democratic support to 
sit on the bench in a majority fashion. 
That is the problem here, that if all of 
these people who are being filibustered 
had their day on the floor, an up-or-
down vote, they would be judges and 
they would have Democratic votes. One 
of them has 55, we believe, because 55 
people have voted to allow a vote on 
the floor. That is important. 

These people would be judges, just 
like the two Senator LOTT intervened 
on. The two Democrats who were being 
opposed by some Members of the Re-
publican Party, Senator LOTT stepped 
in and stopped it. He filed a cloture 
motion and it passed overwhelmingly 
to end debate, and they are sitting on 
the bench today. Good for him. I am 
glad he did it. 

I want to be fair, too, to Senator 
CORZINE. There is nothing wrong with 
people talking about issues before the 
Senate in trying to get money sent to 
the parties. Both parties do that. I 
have never suggested that Senator 
CORZINE has done anything wrong. I am 
just trying to put in perspective what 
this debate truly is all about, because 
when you are out there talking to your 
base about what you are doing that can 
be a pretty good evidence of what is in 
your heart and what you mean to do. 

Now I have the whole document. This 
chart is an excerpt from a November 3 
fundraising e-mail sent out by Senator 
CORZINE, the head of the Democratic 
Senatorial Campaign Committee. It 
says:

Senate Democrats have launched an un-
precedented effort . . . By mounting filibus-
ters against the Bush administration’s most 
radical nominees, Senate Democrats have 
led the effort to save our courts.

I have been saying for days now that 
this e-mail indicates that they view 
this to be an unprecedented effort by 
Democratic colleagues and the unprec-
edented effort is mounting filibusters. 
But this dot, dot, dot, now I have the 
whole e-mail and I do want to be fair. 
I do not think it has changed a thing. 
Having looked at the e-mail, I think it 
reinforces my point. 

This is what the actual paragraph 
says in full:

Senate Democrats have launched an un-
precedented effort to protect the rights of all 
Americans by keeping our courts fair and 
impartial. By mounting filibusters . . .

I think a fair reading, a fair interpre-
tation of the English language, is that 
the unprecedented effort refers to the 
filibusters. They are throwing in some 
nice language about being fair in there. 
Nothing has changed. 

This was an e-mail sent out to try to 
tell Democrats that we are up here 
fighting Bush in an unprecedented way 
by filibustering his judges because we 
think they are radical. This e-mail is 
about a particular judge, and I am 
going to read the whole thing. This is 
the way it is entitled:

Senate Democrats protect our courts 
again. Dear Erin, Senate Democrats have 
stopped another judicial extremist who 
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wants nothing more than to turn back the 
clock on fifty years of progress on civil lib-
erties. Reproductive freedom, equal oppor-
tunity, and corporate accountability again.

What a lousy person that is—that is 
me stating.

After being defeated under a Democratic 
controlled Senate, controversial judicial 
nominee Charles Pickering was defeated 
again on Thursday by Democrats in the Sen-
ate. 

For the first time in history, a President of 
the United States re-nominated a judicial 
nominee that the committee had already 
voted down but the Senate Democrats 
stopped the Bush Administration in its 
tracks.

That is true. When the Democrats 
had control of the Senate, Judge Pick-
ering was voted down on a party-line 
vote. The President has a right to re-
submit the nominee. I am very glad he 
did because this time he came out of 
committee on a party-line vote. 

We just have a different view of 
whether or not this man is a racist, be-
cause there is no other way to inter-
pret what this e-mail is saying about 
this man. 

Continuing:
Despite the administration’s desire to ig-

nore the Constitution’s rule of advice and 
consent, Senate Democrats are holding Re-
publicans accountable. 

Why must the Democrats continue their 
fight against Charles Pickering? 

While in law school, Mr. Pickering wrote 
an article suggesting ways the State of Mis-
sissippi could better enforce its ban on inter-
racial marriage. 

As a State senator in the 1970’s, Mr. Pick-
ering worked to repeal important provisions 
of the Voter Rights Act. 

In 1994, he went out of his way to seek a 
more lenient sentence for a convicted cross-
burner.

They have described somebody who is 
not what you would want to have on 
the bench. There is no other way to say 
it other than this e-mail is directly and 
indirectly suggesting Charles Pick-
ering is racially motivated. What a 
horrible thing to say about somebody if 
it is not true.

Once defeated when Democrats had a ma-
jority in the Senate, President Bush nomi-
nated Charles Pickering for a second time 
after the 2002 elections and now two success-
ful filibusters launched by Senate Democrats 
have kept him off the bench! 

The Bush Administration is devoted to 
using the courts to its political advantage. 
Time and again, this administration has 
nominated ultra-conservative candidates 
who are zealously devoted to advancing cor-
porate interests, taking away reproductive 
freedom, smashing the wall of separation be-
tween church and state, and dismantling 
equal opportunity. 

But the Administration has got a big prob-
lem: Senate Democrats. Senate Democrats 
have launched an unprecedented effort to 
protect the rights of all Americans by keep-
ing our courts fair and impartial. By mount-
ing filibusters against the Bush Administra-
tion’s most radical nominees, Senate Demo-
crats have led the effort to save our courts. 

Help the Senate Democrats keep fighting. 
Support the DSCC efforts to help elect more 
Democrats to the Senate—and keep the prov-
en leaders we have. Help the DSCC send a 
message to the Bush Administration—Senate 
Democrats will NOT rubber stamp extremist 

judicial candidates. Help us fight to main-
tain judicial integrity by sending more 
Democrats to the United States Senate in 
2004.

That is the e-mail in its entirety. 
Now the accusations in that e-mail are 
strong, they are direct, and I think vi-
cious. Judge Pickering, according to 
this e-mail, is someone who wanted to 
keep the interracial marriage statute 
alive when he was in law school by 
writing law school papers in support of 
this. He went out of his way in 1994 to 
make a sentence more lenient for a 
convicted cross burner. 

The only thing a rational person 
would receive from that litany is Judge 
Pickering is friendly to a cross burner. 
If that is true, he should never have 
been a judge for 30 seconds. If the other 
things are true, it was a huge mistake 
to ever advance this man forward. 

But here is the problem I have with 
believing what is in this e-mail. Num-
ber one, I have met the man. I have 
talked to him. I served in the House 
with his son, Chip, who is one of the 
nicest, brightest young men I have ever 
met. This e-mail describes him as a 
very intolerant, racially insensitive 
person. But I can tell you without a 
doubt from personal experience he did 
a great job as a father because his son 
is anything but racially intolerant. His 
son is a wonderful young man. 

If that e-mail is true, then you ex-
plain to me how the American Bar As-
sociation could give him the highest 
rating possible, well qualified. Did they 
miss this racial past? Or do they con-
done it? How about this, maybe this is 
a cut-and-paste job and they didn’t buy 
it. He graduated first in his class; 99.5 
percent of the cases were affirmed or 
not appealed. His reversal rate is below 
the national average, two times lower 
than the average district judge in the 
Fifth Circuit Court of Appeals. He has 
never had a voting rights case appealed 
or reversed. He has never had a formal 
discrimination case reversed in 170 
cases and is endorsed by the current 
president and 17 past presidents of the 
Mississippi State bar. Maybe they are 
all racist, too. He is endorsed by all 
major newspapers in Mississippi. He is 
endorsed by all statewide elected 
Democrats and the chairman of the 
Mississippi legislative black caucus. He 
was endorsed by former Democratic 
Governor William Winter, Bill Waller, 
former Democratic lieutenant gov-
ernor, and the list goes on and on and 
on. 

Other people object, but I assure my 
colleagues this e-mail is a distortion of 
this man. Here is the Judge Pickering 
I have come to know. In 1967 when Mis-
sissippi was red hot and racial tensions 
were very high in the South, particu-
larly in Mississippi, he served as an 
elected county prosecutor. He was 
asked to testify against the Imperial 
Wizard of the Ku Klux Klan of Mis-
sissippi. He took the stand against the 
Imperial Wizard successfully but lost 
his job. He was not in the mainstream; 
he was swimming upstream. 

In 1967, when schools were integrated 
in Mississippi—and I have told the 
story about integration in South Caro-
lina—he chose to keep his children in 
public schools at a time when White 
flight was the dominant way of dealing 
with the problem in that part of Mis-
sissippi. You will see class photos in 
that era of a lot of African-American 
children and a smattering of White 
kids. Among those White families, 
White kids, were Judge Pickering’s 
kids. 

He chose at a time, when others did 
not in large numbers, to try to make 
Mississippi better. He has been head of 
the Mississippi Baptist Association. He 
has been on the Federal bench for a 
dozen years, rated well qualified by the 
American Bar Association. 

Of all the events that have occurred 
in the Senate since I have been here, 
this one bothers me the most because 
southern White males are very open to 
the accusation that we are racially in-
sensitive, due mostly to the way the 
South has conducted itself. 

When I grew up, my family had a res-
taurant and African Americans came 
to get their food and to buy a beer and 
they had to leave because there was no 
mixing of the races until I was in high 
school. That is not something to be 
proud of. Judge Pickering was part of 
the solution. 

What they are trying to cast this 
man as being is unfair to him; it is un-
fair to his family. If you believe it to 
be so, you can vote against him. But he 
is the best example of how sick the 
Senate has become.

The PRESIDING OFFICER. The Sen-
ator from Minnesota. 

Mr. COLEMAN. I ask unanimous con-
sent we use 5 more minutes of the ma-
jority’s time and we subtract it from 
the next hour. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. COLEMAN. Mr. President, I will 
continue the Pickering story because I 
think it is important. 

My colleague, Senator GRAHAM, has 
done a tremendous job of laying it out. 
I don’t know Judge Pickering’s son as 
well as Senator GRAHAM does, but I 
have met him. I have to go beyond 
that. 

Senator GRAHAM mentioned when he 
was in law school that he wrote an ar-
ticle on interracial marriage. That was 
in 1959. He was assigned to write an ar-
ticle. It was required, not voluntary. It 
was an academic exercise. The article 
evaluated various State laws on inter-
racial marriage. He took no position on 
the moral nature of these laws nor did 
he advocate or condone the ban on 
interracial marriage. He was given an 
assignment and required to do it. 

In the case of the cross burning—and 
I am a former prosecutor and I have 
seen this happen—he simply sought 
precaution in sentencing. There was a 
bad investigation done by the Clinton 
Justice Department. They rec-
ommended a plea bargain to the guy in 
the cross burning who was the ring 
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leader. So he gets off. There is a trial 
then for the other guy. Judge Pick-
ering is there and he sees it is simply 
not proportioned. He told the guy he 
tried, who was not the ring leader—but 
the other got was off the hook. He said 
what he had done was heinous and das-
tardly and would not be tolerated and 
someone would have to spend time in 
the penitentiary for his act and ruled 
according to the sentencing guidelines. 
On and on. 

This is an individual who, again, sent 
his kids to interracial schools in the 
1970s. This is a guy who testified 
against the KKK. This was a death sen-
tence. 

In 1985, he was president of the Mis-
sissippi Baptist Association, and he 
presided over the first convention ad-
dressed by an African-American pastor. 

I could go on and on and on. Again, 
what we have here is mainstream, not 
extreme. This is a person who was sup-
ported by the folks who know him best. 
Many African-American judges have 
written in support of Judge Pickering, 
including Justice David Keith, the first 
African-American Federal judge in 
Mississippi, Henry Wingate, the first 
African-American Supreme Court 
judge in Mississippi, Rubin Anderson, 
and Mississippi court judge Johnny 
Williams. 

What we have is a case where the 
people who know him best see this is a 
decent man. This is a man without 
prejudice. We have special interest 
groups with their own agenda from 
outside looking to shoot him down. In 
doing so, what we have is this Senate 
undermining the Constitution and our 
obligation. They are doing something 
that has not been done before, without 
legitimate base. Vote them up, vote 
them down, give them a vote. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Arkansas. 
Mr. PRYOR. As I understand what 

just transpired, his additional 5 min-
utes or so will be applied to the next 
hour so I still have 30 minutes. 

The PRESIDING OFFICER. That is 
correct. 

Mr. PRYOR. Mr. President, I thank 
my colleagues on both sides of the aisle 
for their zealousness on the issues that 
are present here with regard to these 
judicial nominations. I know my col-
leagues on the Republican side have 
very strongly held opinions and view-
points they are very sincere about 
holding. I may differ with them on 
some of the particulars and some of the 
conclusions, but I respect their opin-
ions and I respect their zealousness and 
their commitment to their cause. 

Likewise, on the Democratic side, I 
have a number of colleagues over here 
who have done a very good job of 
poignantly discussing these issues and 
trying to present the other side of the 
story. I think they are equally pas-
sionate. 

In some of the finest traditions of the 
Senate, this august body, this Cham-
ber, is like an arena where maybe two 

great competitors come in, hash it out 
and fight it out. That is how the Sen-
ate is designed. It is almost like in the 
Bible, the Book of Proverbs, as iron 
sharpens iron, one man sharpens an-
other. I just hope that is the process we 
are going through, that we are sharp-
ening the other, that we are making 
this engine better and we are pro-
gressing as a people and as a nation. 

I appreciate the Presiding Officer 
being here. It is the second night in a 
row the Senator has had the graveyard 
shift. Someone with your seniority, I 
am surprised to see down here two 
nights in a row. I know you are doing 
your duty for your colleagues and for 
your Nation. Certainly there are un-
told numbers of staff people who work 
for the various Senators, who work for 
the Senate itself, the Capitol Police, 
the C–SPAN team. I have been watch-
ing some of this at home or in my of-
fice and C–SPAN has done a great job. 
Periodically when a term will come up 
that may be unfamiliar to the viewers 
around the country, they will flash up 
a definition of that term, such as what 
a filibuster is, what a hold is, whatever 
the case may be. They have been tak-
ing this opportunity to use this as an 
instructional time for viewers back 
home to help understand their Govern-
ment and help understand their Con-
gress. 

I thank the cloakroom staff on both 
sides. I could go down the long list. The 
stenographers are doing double duty. 
There are so many people who should 
be thanked for allowing this marathon 
to go on. It has put strains on people. 
I am very sensitive to the fact they 
have families they need to get home to 
and they have lives outside of what 
goes on here on Capitol Hill. I express 
a deep and sincere debt of gratitude to 
those people. 

Let me talk about the judicial nomi-
nation process. Both my colleagues 
across the Chamber know I signed on 
to a letter with them this spring about 
trying to make this process work bet-
ter. One thing I was concerned about in 
signing that letter is we might come to 
this point today where we would lock 
horns and have some gridlock on a few 
nominees. I hope we do not get to the 
point of gridlock overall in this proc-
ess. 

As to the numbers, since we have 
been here this Congress, I believe we 
have confirmed 68 of President Bush’s 
nominees and 4 have been blocked. 
Last Congress, there were an addi-
tional 100, so I believe the grand total 
is 168. 

We have seen a lot of charts with 
numbers and percentages, but I hope 
the whole process does not bog down. 
So the people around the country un-
derstand, we are talking only about a 
select few of the nominations, not the 
overall nomination process. 

One thing I was concerned about and 
one reason we wrote that letter several 
months ago was because we wanted to 
try to make the nomination process 
better.

We want to try to make it more con-
structive and more productive. To me, 
a lot of that responsibility rests with 
the White House. We talked about that 
very briefly in that letter. I feel 
strongly that since the President, 
under the terms of the Constitution, is 
the one who begins the process of 
nominating, he and the White House 
staff need to try to get the Democratic 
and Republican leaders involved and sit 
down to try to work through some of 
these controversial nominations and 
try to figure out how we can do this 
better as we move forward. 

One thing I am concerned about is 
we, around here in the Congress, par-
ticularly in the Senate, probably more 
than the House, are so focused on tra-
dition and history and how things have 
been done in the past that it is human 
nature, I guess, that we oftentimes 
cannot put aside the things that hap-
pened in the past. Sometimes those 
things are perceived to have been ill-
willed or for whatever reason perceived 
to have been unfair, unjust, whatever 
the case may be. Of course, I have said 
many times that I have a concern that 
in this judicial nomination process 
there is sort of partisanship and games-
manship, and it is just counter-
productive for the people. 

So, again, I hope we can move for-
ward. I want to try to continue to work 
with President Bush on his nomina-
tions. I believe I voted for 66 of his 
nominations of judges. In fact, I was 
talking to my staff the other day, and 
I said: Well, the people who are calling 
in about some of these controversial 
judgeships, what are they saying to 
you? They say they want Senator 
PRYOR to vote for candidate X, whoever 
that may be. The staffer will say: We 
appreciate your call. But we also want 
you to know he voted for 66 or 67 of 
President Bush’s nominees. Invariably, 
the person on the other end of the line 
says: No, he hasn’t. Because they are 
not hearing the other side of the story, 
that, again, we are only talking about 
a small percentage of the nominees 
who are not getting through. 

If you look at the numbers and the 
percentages that President Bush has 
accomplished since he has been Presi-
dent, they are historically high num-
bers. 

So I want to continue to work with 
the President and find that common 
ground. I believe we all have the con-
stitutional responsibility to advise and 
consent on judicial nominations. Most-
ly what I am hearing on the other 
side—mostly—people believe the Sen-
ate should not be a rubberstamp. I 
think the vast majority of Senators be-
lieve the Senate should not be a 
rubberstamp and an automatic ap-
proval process for the President. 

I think we have a responsibility to 
the Nation to look at these—again, the 
concept of iron sharpens iron, the 
President and the Senate sharpening 
each other, because he knows we will 
review and look very carefully at the 
nominations he puts forward. He puts 
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forward a higher quality nomination 
than if it was just a rubberstamp. That 
accountability is a positive thing for 
the people and for the Government. I 
take this responsibility seriously. I 
know all Members of the Senate do 
take their responsibility very seri-
ously. 

Another thing I wish to say is that 
when I look at judges I kind of have a 
criteria. I have kind of broken it down 
into four parts. We try to be consistent 
in our office when we look at these four 
factors. 

One is just a starting point: Is the 
nominee qualified? Most of the people 
who make it through the committee 
are qualified. I think, again, there is a 
weeding out process there, but I start 
with the presumption that if they get 
to this stage in the process they are 
qualified. 

The second thing I ask myself is, can 
they be fair and impartial? I think that 
is an extremely important criteria. Ad-
mittedly, it is somewhat subjective. 
Reasonable minds can differ about if 
someone can be fair and impartial, and 
reasonable minds do differ. 

Again, that is one thing we get back 
to in the Senate. Someone like either 
of my two colleagues, who have spoken 
here in the last few minutes, who are 
so articulate and so good, they look at 
some of those nominees and there is no 
doubt in their minds, they are going to 
be fair and impartial. I look at them 
and I have some doubts. Again, that is 
how the process works. I am proud that 
their two States have sent them to the 
Senate. They are here to do their duty 
as God gives them the right to do it. I 
feel like I am here to do the same. 

So reasonable minds can differ about 
being fair and impartial. But regardless 
of how you come out on the conclusion, 
that is one of the criteria I use. I think 
it is extremely important for a judge. 

There is another, a third, element I 
look at; that is, has the nominee dem-
onstrated an ability to exercise and to 
show the proper judicial temperament? 
For all the lawyers out there, and all 
the parties out there, if you have been 
in court before, you understand how 
important the judicial temperament 
can be in cases. Literally these judges 
oftentimes hold life or death in their 
hands for a criminal defendant. Or they 
may hold a business’s solvency or 
whatever the case may be. It is very 
important. Their temperament often-
times is determinative in how the case 
will come out. So again it is subjective, 
but I try to look at their judicial tem-
perament. 

Then the fourth criteria is sort of the 
elastic clause. The Constitution has an 
elastic clause, so part of my criteria is 
kind of an elastic standard—and I don’t 
say standard but elastic consider-
ation—and that is, are there other fac-
tors or other circumstances, when you 
look at these nominees, that should be 
considered? And, boy, that is just open-
ended. 

But I think, as Senators, we should 
consider the totality of the cir-

cumstances. We should look at these 
nominees in a historical context; it 
may be a social context; it may be 
something unique to that region or 
that State or that person. I think it is 
incumbent on us to look at those care-
fully. 

Here again, it is subjective. Is that 
something you can really write down 
as criteria of how it is going to work in 
every single case? No. Maybe it should 
not be. Maybe it should be left elastic 
so it can be changed and be looked at 
from different perspectives with each 
particular nominee. 

But regardless of that, I do take my 
role and my duties as a Senator very 
seriously. One of those roles that I be-
lieve very strongly about is the people 
of Arkansas sent me here to work with 
everybody else who is up here. If the 
people of this country want to elect 
George Bush as President, I am here to 
work with President Bush. Mississippi 
sends their set of Senators and Texas 
sends their set of Senators, and Massa-
chusetts and California, and I believe 
my responsibility, as a Senator for Ar-
kansas, is to work with who is here. 
That is what I have tried to do, and I 
will continue to try to do that. 

One thing also we need to keep in 
mind is that these judicial nominations 
we are talking about today and that we 
always have under consideration here 
in the Senate are lifetime appoint-
ments. Only under extreme cir-
cumstances will these people be re-
moved from office. It is very rare that 
happens in American history, but it 
can happen. But these are lifetime ap-
pointments. 

I think it is critical that our judici-
ary is independent. I think that is the 
way our Founding Fathers set it up. We 
better get these nominees right on the 
front end because these people will 
serve for life. 

Like I say, they hold justice in their 
hands. Their application of the law will 
be determinative for so many things 
during the course of their careers. 

I think, simply put, people are enti-
tled to know what nominees think. I 
think people are entitled to know 
about the qualifications. They need to 
have the assurance that these nomi-
nees under consideration by the Sen-
ate—the people need to have an assur-
ance that if these people do put on the 
robe, do serve on the bench, that the 
integrity of the system will be there 
and that these people will do justice, as 
their responsibility requires. 

I personally believe the people of 
America want a moderate and balanced 
approach. Personally, I think most 
Americans do not want to see the 
courts packed with judges with a con-
servative agenda or judges with a lib-
eral agenda. I think most Americans 
want to see moderate, fairminded peo-
ple on the bench. Because people under-
stand that if you go into this with an 
agenda, then the courts will not be bal-
anced and that judge and the court will 
have one dominant point of view. That 
is not good for our justice system. 

I do think there has been a lot of dis-
cussion about some of these judges’ 
records. Again, I think those are sub-
ject to interpretation. I am not going 
to try to get into all the particulars of 
those. We do not have time tonight, 
plus my colleagues, for the last several 
hours, the last 30-plus hours, have tried 
to do that. Many of them have done a 
very good job. 

What I would like to do, if I can, is 
talk about one thing that does bother 
me, and that is the fact we are getting 
toward the end of our calendar year in 
the Senate and this is crunch time for 
the Congress to get its work done. In 
fact, right now our colleagues in the 
House, down the hall, basically are 
only meeting about 1 day a week, 
maybe 2, for votes because they have 
taken care of a lot of their legislative 
business—not all. They still have some 
things pending. But they have gotten 
theirs down to the point where they do 
not have to be in very many legislative 
days. In fact, a lot of what they are 
doing is waiting on us to accomplish 
and to finish our business. 

Well, here we are spending 30-plus 
hours in a talkathon about these four 
judicial nominations that have been 
blocked. I think we need to keep it in 
perspective. Some of the Democrats 
have talked about 3 million jobs that 
have been lost in the last 3 years and 
what we are arguing about here are 
four judicial jobs. Well, that may be 
fair; that may not be. But I think there 
is some merit to that. 

To keep it in perspective, 98 percent 
of President Bush’s nominees have 
been confirmed. That is a pretty good 
percentage. You try to find another 
percentage like that in history, I am 
not sure you will find it. Also, when 
you look at Government and we look 
at anything involving human events, 98 
percent is a pretty high percentage. 

So again, I would encourage all of us 
to try to keep this in perspective. I 
heard one of my colleagues last night 
talk about 98 percent of this and 98 per-
cent of that. In fact, it was Senator 
CHAMBLISS of Georgia. He had a very 
humorous monologue about that. But 
the truth is, 98 percent in politics and 
in Government is a pretty doggone 
good success rate. In fact, I would go so 
far as to say I am not sure anybody in 
Washington ever gets 100 percent of 
what they want. Most people are happy 
to get 50 percent of what they want, if 
they can just get that done. 

But regardless of that, I think most 
people I talk to back home understand 
that judges are important, and they 
understand that it is important that 
we have an independent judiciary, but 
they also perceive that these four 
nominations are not urgent to the wel-
fare of our Nation. So that causes me 
to question why we are doing this right 
now. If this is a big issue, can’t we put 
it off until another time? But regard-
less, we find ourselves here. That is 
just where we are right now. 

I want to talk about one other thing 
that is a concern to people all over the 
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Nation; that is, losing jobs in the man-
ufacturing sector of our economy. It 
was announced the other day that one 
of the great companies in the world, I 
guess—Michigan-based Whirlpool—
plans to move some of its refrigerator 
production, which is made in Fort 
Smith, AR—they plan to move those 
jobs from Fort Smith down to Mexico. 
Very sad news. 

Jim Pickens, who was, until very re-
cently, Arkansas’ economic develop-
ment director, said that it is clear that 
some of the 4,500 Whirlpool jobs in Fort 
Smith will go. 

The problem with this is it is not an 
isolated incident. It is a trend. It is 
something to which we in the Senate 
should be devoting our time. It is 
something that folks back home are 
very concerned about, losing these 
manufacturing jobs. 

One thing that is of particular con-
cern in the Whirlpool case is it was just 
a few months ago—about a year ago—
when Whirlpool made an announce-
ment they were going to actually add 
700 jobs in Fort Smith. Of course, there 
was a lot of excitement about that an-
nouncement. Now there is a lot of dis-
appointment about what Whirlpool has 
decided to do. I am not saying this to 
be critical of Whirlpool, but I am say-
ing to my colleagues instead of spend-
ing this much time on these four judi-
cial positions, let’s spend this much 
legislative time in trying to figure out 
how to save our manufacturing sector. 
Because I think long term when you 
look at what is good for technology 
and good for this Government, good for 
this country, saving those manufac-
turing jobs is probably more important 
than these four judgeships we are talk-
ing about. 

Another thing that I must tell you I 
experienced today is I went to Walter 
Reed Hospital, the Army hospital here 
in the DC area, and talked to men and 
women who had come out of Iraq and 
Afghanistan. Very sobering, very seri-
ous. These are patriots of the first 
order. Some of them will have lifelong 
injuries due to their service to this 
country. 

One thing that was emphasized with 
us over and over is that Iraq is a very 
dangerous place right now. There 
again, I hope, and I sincerely hope, the 
Senate will spend this much time in de-
liberation and in consideration of how 
we should move forward in Iraq and 
what that future looks like for Iraq. 

Mr. President, it does not bother me 
to work late. This is the second night 
in a row that I have had a late night 
slot. But it does bother me a little bit 
that we may have lost some perspec-
tive in that we need to keep these 
other important issues in perspective. 
No question that our judiciary is im-
portant. That is our third branch of 
Government. But we also need to keep 
it in perspective. 

Mr. President, may I inquire, how 
much time do I have remaining? 

The PRESIDING OFFICER. Four and 
a half minutes. 

Mr. PRYOR. How much time? 
The PRESIDING OFFICER. Four and 

a half minutes. 
Mr. PRYOR. Let me read part of a 

letter from Robert Caro. He is the man 
who wrote the Pulitzer Prize winning 
book, ‘‘Master of the Senate.’’ 

‘‘Master of the Senate’’ is the story 
of Lyndon Johnson when he was a Sen-
ator. In June of this year, Robert Caro 
wrote a letter, not to me, but to TRENT 
LOTT and CHRIS DODD, the two leaders 
of the Rules Committee. 

Mr. President, I ask unanimous con-
sent to print this letter in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

ROBERT A. CARO, 
June 3, 2003. 

Hon. TRENT LOTT, Chairman, 
Hon. CHRISTOPHER J. DODD, Ranking Mem-

ber, 
Senate Committee on Rules and Administration, 

Russell Senate Office Building, Washington, 
DC. 

DEAR SENATORS LOTT AND DODD: Several 
members of the Senate have asked me 
whether my research on the history of the 
Senate sheds light on the current debate 
over the role of the Senate with respect to 
President Bush’s judicial nominations. 

Defining the right of extended debate is al-
ways tricky. If it is being used against you, 
it is a vicious weapon of obstruction, whose 
use in a democracy is unconscionable. If it is 
you who is using that weapon, it is a great 
one to have in your arsenal. 

Many times in America’s history, the right 
of extended debate has been used to defend 
causes with which I profoundly disagree. In 
Master of the Senate, I tried to show how it 
was a last-resort, but very effective, barrier 
thrown up in the most ignoble of causes: the 
continuation of racial segregation. 

Nonetheless, great care should be taken in 
placing new restrictions on that right. Sen-
ators who are considering doing so should 
understand that they will be taking a step 
that has significant implications for the bal-
ance of powers created under the Constitu-
tion, and also for another very fundamental 
concern in a democracy: the balance between 
majority and minority rights. 

The writings of the framers of the Con-
stitution make clear that Senators, whether 
acting alone or in concert with like-minded 
colleagues, are entitled to use whatever 
means the Senate rules provide to vigorously 
contest a President’s assertion of authority 
with which they strongly disagree. One could 
say, in fact, that under the fundamental con-
cept of the Senate as envisioned by the 
founding fathers, it is not merely the right, 
but the duty of Senators to do that, no mat-
ter how popular the President or how strong-
ly the public opinion polls of the moments 
support the President’s stand on the issue in-
volved. 

I said in Chapter 1 of Master of the Senate 
that ‘‘. . . in creating the new nation, its 
Founding Fathers, the Framers of its Con-
stitution, gave its legislature . . . not only 
its own powers, specified and sweeping . . . 
but also powers designed to make the Con-
gress independent of the President and to re-
strain and act as a check on his authority, 
[including] power to approve his appoint-
ments, even the appointments he made with-
in his own Administration. . . . And the 
most potent of these restraining powers the 
Framers gave to the Senate. . . . The power 
to approve Presidential appointments was 
given to the Senate alone; a President could 
nominate and appoint ambassadors, Supreme 

Court Justices, and other officers of the 
United States, but only ‘with the Advice and 
Consent of the Senate.’ ’’

I also pointed out that ‘‘the Framers want-
ed to check and restrain not only the peo-
ple’s rulers,’’ but also the possibility that 
the majority will would be used, in Madi-
son’s words, ‘‘to oppress the minority.’’ The 
Framers, he said, established the Senate as 
the body ‘‘first to protect the people against 
their rulers; secondly to protect the people 
against the transient impressions into which 
they themselves might be led. . . . The use of 
the Senate is to consist in its proceeding 
with more coolness, with more system, and 
with more wisdom, than the popular 
branch.’’ The Constitutional Convention 
adopted the two-House Congress with almost 
no dissent. 

To give the Senate strong protections from 
transient public passions or executive pres-
sure, the Convention kept the Senate small 
so that it would have, again in Madison’s 
words, less propensity ‘‘to yield to the im-
pulse of sudden and violent passions, and to 
be seduced by factious leaders into intem-
perate and pernicious resolutions.’’ To make 
the Senate more stable, to keep it ‘‘firm,’’ 
and ‘‘to insure their independency’’ [Edmund 
Randolph], the Framers gave Senators terms 
three times as long as House members and 
half again as long as the President’s. As a 
final layer of armor, only one-third of the 
Senate would be elected every two years, so 
that the Senate would change only gradually 
over time. 

As I wrote, since the power of the Presi-
dent and the power of the people would be 
very strong under the Constitution, ‘‘to en-
able the Senate to stand against these pow-
ers—to stand against them for centuries to 
come—the Framers of the Constitution made 
the Senate very strong.’’

I have pointed out that one of the first acts 
of the Senate was to write the 1789 statute 
setting up the federal judiciary system. Six-
teen years later, the Senate was called upon 
to preserve and protect the independence of 
that system by standing up to Thomas Jef-
ferson, a popular President with a majority 
in both Houses. Jefferson wanted the Senate 
to help him tilt the Supreme Court in his 
own direction, by convicting Justice Samuel 
Chase after the House had impeached him on 
a party-line vote. Jefferson had more than 
enough of his own party members in the Sen-
ate to convict Chase, but enough Senators 
from both parties voted against the President 
to sustain the independence of the Judiciary 
from the Executive. As your colleague Sen-
ator Byrd said some two centuries later, 
‘‘The Senate exercised in that fine moment 
of drama the kind of independence, impar-
tiality, fairness and courage that, from time 
to time over the years, it has brought to bear 
on the great issues of the country.’’ The 
independent Senate had vindicated the 
Framers’ hope that it would stand against 
the tyranny of presidential power and the 
tides of public opinion. 

The Founders, in their wisdom, also gave 
the Senate the power to establish for itself 
the rules governing exercise of its powers. 
Unlike the unwieldy House, which had to 
adopt rules that inhibited debate, the Senate 
became the true deliberative body that the 
Framers had envisioned by maintaining the 
ability of its members to debate as long as 
necessary to reach a just result. For more 
than a century, the Senate required unani-
mous agreement to close off debate. The 
adoption of Rule XXII in 1917 allowed a two-
thirds cloture vote on ‘‘measures,’’ but nomi-
nations were not brought under the rule 
until 1949. 

In short, two centuries of history rebut 
any suggestion that either the language or 
the intent of the Constitution prohibits or 
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counsels against the use of extended debate 
to resist Presidential authority. To the con-
trary, the nation’s Founders depended on the 
Senate’s members to stand up to a popular 
and powerful president. In the case of judi-
cial appointments, the Founders specifically 
mandated the Senate to play an active role, 
providing both advice and consent to the 
President. That shared authority was basic 
to the balance of powers among the 
branches. 

Surrendering such authority is not some-
thing which should be done just because of a 
Senator’s point of view on the particular 
issue of the moment—because much more 
than the particular issue is involved. What is 
a Senator—let us say a senator from small-
population state without any other means of 
defense—votes to support an new limitation 
on debate today? What will he do in some fu-
ture year when he is trying to stop a bill or 
a nomination that a bare majority of the 
Senate supports, but that he and 40 col-
leagues believe will be terribly detrimental 
to their states or to the nation—an action 
that he feels a few members of the senate 
may change their view about if only he has 
enough time to explain the full consequences 
to them and to the public? What will he feel 
when he suddenly realizes that his right to 
hold the senate floor against that action has 
been so greatly reduced that the bare major-
ity can silence him before he is finished 
making his case? What will he do when he re-
alizes that, without the right of extended de-
bate, his cause is ultimately helpless? 

I am not attempting to say that the right 
of extended debate should not be modified. I 
am, however, attempting to say as strongly 
as I can, that in considering any modifica-
tion Senators should realize that they are 
dealing not with the particular dispute of 
the moment, but with the fundamental char-
acter of the Senate of the United States, and 
with the deeper issue of the balance between 
majority and minority rights. 

As I told a group of Senators last month, 
you need only look at what happened when 
the Senate gradually surrendered more and 
more its power over international affairs to 
learn the lesson that once you surrender 
power, you never get it back. 

Respectfully, 
ROBERT A. CARO.

Mr. PRYOR. Mr. President, basically 
what Robert Caro points out in this 
letter is:

Several members of the Senate have asked 
me whether my research on the history of 
the Senate sheds light on the current debate 
over the role of the Senate with respect to 
President Bush’s judicial nominations. 

Defining the right of extended debate is al-
ways tricky. If it is being used against you, 
it is a vicious weapon of obstruction whose 
use in a democracy is unconscionable. If it is 
you who is using that weapon, it is a great 
one to have in your arsenal.

I think right there we see the tension 
Mr. Caro captured so well in his book, 
but here again he has captured it and 
framed up the issue very well for us. 
The right of the filibuster or unlimited 
debate is something that is viewed very 
differently, depending which side of the 
filibuster you are on. 

It has historically in this country 
been used time and time again for al-
most everything under the Sun—some-
times successfully, sometimes not suc-
cessfully. One thing he talks about is:

Nonetheless, great care should be taken in 
placing new restrictions on that right. Sen-
ators who are considering doing so should 
understand that they will be taking a step 

that has significant implications for the bal-
ance of powers created under the Constitu-
tion, and also for another very fundamental 
concern in a democracy: the balance between 
majority and minority rights.

I have no doubt some of my col-
leagues on the Republican side genu-
inely feel the Democrats are out of line 
in using the filibuster in this context. 
Also, I have no doubt many of my col-
leagues on the Democratic side feel we 
are perfectly within our rights to use 
the filibuster. Here again, I encourage 
my colleagues to look at this letter 
from Robert Caro dated June 3, 2003, 
which brings a historical—not a polit-
ical, not a partisan, but a historical—
perspective to what we are talking 
about tonight and what we will be vot-
ing on in the morning. 

Again, I thank all my colleagues for 
being here. It is late-night duty. It is 
not easy. The staff has just done a fan-
tastic job. My legislative director, Wal-
ter Pryor, has been with me every step 
of the way. I know he would like to get 
some normalcy back in his life, as do 
so many of us. 

Has my time expired, Mr. President? 
The PRESIDING OFFICER. The Sen-

ator has 40 seconds. 
Mr. PRYOR. Mr. President, again, I 

thank you and thank my colleagues on 
both sides of the aisle for all their hard 
work in bringing these issues to the 
forefront. I see my colleague from 
Rhode Island, Senator REED, walk in. 
We went to Walter Reed Hospital 
today. I know he has had a long day. I 
look forward to listening to his re-
marks. 

Mr. President, I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from South Carolina. 
Mr. GRAHAM of South Carolina. Mr. 

President, I wish to acknowledge Sen-
ator PRYOR’s commitment to moving 
this process forward. He did write a let-
ter a while back trying to find a way to 
better handle the problems we are hav-
ing with judges. I think he has a very 
good heart about this. I respect him as 
a person. He has truly become a friend. 

With that kind of attitude, maybe we 
will find a way out of this down the 
road. Right now, unfortunately, we are 
stuck in the quicksand, not mud. The 
more we fight each other, the deeper 
into it we get. The atmosphere in the 
Senate right now about judges I think 
has taken a turn for the worse. 

There are probably many things one 
can point to in the past on the Repub-
lican side. I am not here to defend the 
past. I am here to talk about the fu-
ture, and we have to deal with the 
present. Here is what about the present 
bothers me the most. 

There is an effort to filibuster judges 
in a way that has never occurred before 
in the history of the country. I think it 
is very unhealthy and constitutionally 
impermissible and will only be an-
swered in kind. We are going to set the 
future course of the Senate down a 
road where it will be hard to get good 
men and women to apply. Let me tell 
you why I think they will not apply. 

I read a fundraising e-mail that con-
cerned Charles Pickering. As one can 
tell when I spoke, it bothered me great-
ly what they are trying to do to Judge 
Pickering because I come from the 
South. I know how easy it is to be asso-
ciated with the sins of the past, to be, 
for lack of a better word, sometimes 
stereotyped. Here are the accusations 
in the e-mail:

Why must the Democrats continue their 
fight against Charles Pickering? While in 
law school, Mr. Pickering wrote an article 
suggesting ways Mississippi can better en-
force its ban on interracial marriage.

That statement clearly tries to make 
the reader believe this is a person who 
has supported interracial marriage 
bans and is racially insensitive. I ask 
the country to look at it in these 
terms. He was unanimously confirmed 
by this body 12 years ago. Not one per-
son objected. I can’t believe the whole 
body was asleep at the switch and this 
law school article was not known. He 
didn’t advocate the ban on interracial 
marriage. It was under attack, and he 
wrote a scholarly dissertation about it. 

If you believe what the statement 
says, the entire Senate either didn’t 
know about this or ignored it because 
the entire Senate unanimously ap-
proved Judge Pickering 12 years ago, 
long after he got out of law school, to 
sit on the Federal bench as a district 
court judge. 

The second point:
As a State senator in the 1970s, Mr. Pick-

ering worked to repeal important provisions 
of the Voter Rights Act.

The reader of this e-mail who is being 
asked to give money to help Democrats 
fight President Bush’s nominees—what 
is the message you are trying to con-
vey to the reader of this e-mail? That 
yet again in the 1970s this same person, 
while holding public office in Mis-
sissippi was working to undermine laws 
that protected African Americans in 
the State of Mississippi. There is no 
other fair interpretation of why that is 
in this e-mail and trying to cast him in 
that light. 

Again, it is beyond my understanding 
and real belief, if that were true, if this 
man used his office in Mississippi in 
1960 to undermine the Voting Rights 
Act, that this body 12 years ago would 
have unanimously approved him to be 
a district court judge. 

I believe these two statements were 
designed to emotionally charge the 
reader and to unfairly label Judge 
Pickering in a way that is not deserved 
and flies in the face of the fact that the 
Senate confirmed him unanimously 12 
years ago. 

The last point:
In 1994, he went out of his way to seek a 

more lenient sentence for a convicted cross 
burner.

My colleague from Minnesota very 
eloquently spoke about that case. I am 
on the Judiciary Committee. When I 
heard that accusation, it really did 
pique my interest. I wondered what 
was going on because none of us want a 
judge who is going to be sympathetic 
to such a horrible crime. 
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Here is what actually happened. 

There were three defendants, not two—
three defendants. The ringleader and 
the second oldest man, I believe, re-
ceived a probationary sentence. The 
youngest of the three was charged with 
a crime of arson. 

What this judge did is he looked at 
the way the prosecutor handled three 
defendants, and he said: That is not 
fair. You are letting two of the worst 
guys go and impounding the youngest 
guy. 

That is what I want a judge to do. I 
want a judge to make sure the people 
who come before his court are treated 
in an apportioned manner. 

The third person, the youngest one, 
was given a speech and a lecture by 
Judge Pickering about the act of cross 
burning that should make us all very 
proud. The youngest defendant went to 
jail, but his sentence was adjusted in 
light of what happened to the other 
two people who basically got away 
with it because the prosecutor did a 
deal I don’t understand myself. 

I do understand why Judge Pickering 
wanted to adjust the sentence, but if 
you listened to the words and read the 
transcript, he didn’t go out of his way 
to do anything other than to make the 
sentences apportioned. He went out of 
his way to let the defendant know what 
a sleazy person he was by engaging in 
this activity, but he brought balance to 
the people before him. 

The reason I keep talking about this 
situation and Justice Brown is I am 
trying to let the record reflect for fu-
ture review that I believe very sin-
cerely these judicial nominees are hav-
ing a tremendous hatchet job done on 
their lives. They are trying to make up 
reasons to justify a filibuster, and 
there is no good reason to have a fili-
buster. 

Senator PRYOR is a very fairminded 
person. If he disagrees with me about 
Judge Pickering or anybody else, that 
is just life; he is right. All I am asking 
him and other Senators to do is to fol-
low the Constitution, and the advice 
and consent clause for the entire his-
tory of the country when it comes to 
judges has been interpreted in a man-
ner that the majority of the Senate 
will advise and consent, not a minor-
ity. 

What is happening to these four peo-
ple—and we will talk more about the 
others—is very unhealthy for the coun-
try. The reason I say that is they are 
taking statements and articles, speech-
es, and letters to their church out of 
context, and liberal special interest 
groups are trying to oppose conserv-
atives coming on the bench in an un-
fair way. 

These four individuals’ lives have 
been distorted. That is what bothers 
me the most. If you don’t like their 
philosophy, vote them up, vote them 
down, just vote, is the saying. If we 
continue what we are doing today into 
the future, no reasonable person is 
going to feel good about wanting to go 
on to the Federal bench given what is 

happening to these people, and that 
will be a huge loss to the country. 

The process we are engaged in today 
has no upside; it only has downsides, 
and the downsides I think are ex-
tremely dire for the country. Not only 
are you going to drive good people 
away because nobody is going to want 
to go through this—and I assure you it 
will be answered in kind, and that is 
sad because I know politics. 

The other downside is special inter-
est groups, liberal or conservative, are 
going to have more power than they 
deserve over individual lives because 
all they need to do is get 41 votes. 

Special interest politics is part of our 
political landscape. The Constitution 
has checks and balances against each 
branch. One of the checks and balances 
I like the most about the way the judi-
cial nominating process works is if a 
majority of us feel a person is quali-
fied, they get to sit on the bench. 

Please, let’s not as a group empower 
special interest groups to the point 
that 41 of us can stop somebody from 
sitting on the bench because we will 
have rewritten the Constitution, not 
only in its letter but its spirit. 

I end with this. Federalist Paper No. 
66 has the following comment:

It will be the Office of the President to 
nominate and, with the advice and consent 
of the Senate, to appoint. There will, of 
course, be no exertion of choice on the part 
of the Senate. They may defeat one choice of 
the executive and oblige him to make an-
other, but they cannot themselves choose. 
They can only gratify or reject the choice of 
the President.

For the sake of the future of law in 
this country, for the sake of the future 
of the Senate, let’s not let a small 
group make it impossible for good peo-
ple to serve. 

I yield the rest of the time to my 
good friend from Kansas, whom I have 
known since I have been in politics at 
the Federal level, Senator BROWNBACK.

The PRESIDING OFFICER. The Sen-
ator from Kansas. 

Mr. BROWNBACK. Mr. President, I 
appreciate my colleague from South 
Carolina carrying the comments and 
the load for several hours in the early 
morning as we approach 4:15 in the 
morning. We are talking about some-
thing of great importance. He has real 
wisdom in his words, too, about the 
point that the process on which we are 
embarked has no upside to it. When 
you have good people, qualified people 
blocked from the Federal bench not by 
majority vote but by filibuster, you are 
headed down a bad path. This bad path 
doesn’t have a good ending. 

We will continue to have division in 
this body. I don’t doubt we can be 
blocked on these for some time, but 
that is certainly going to carry over 
into the next election cycle, and this 
doesn’t have an upside to it. Plus, we 
have good people waiting. We have peo-
ple who are qualified and are not going 
to be serving on the Federal bench. 

We have a lot of hurt feelings. We 
have a lot of accusations made without 
truth. We have harsh words, harsh 

comments, and that all leads to a 
downward cycle. There isn’t an up 
cycle here. 

I wish to take a few minutes to de-
scribe why I think we got to this point. 
We didn’t used to be here. We have ap-
proved people of strong judicial opin-
ions in recent times. They have gen-
erally been from the left, and those 
have been approved during the Clinton 
years. 

Lord knows we are talking about cir-
cuit court nominees now. What if we 
got a Supreme Court nominee? Does 
the body get tied up for 2 years? We 
have actually had one Supreme Court 
Justice who has been filibustered in 
the past. 

Why did we get to this point? It used 
to be if people had a litmus test on can-
didates, that was seen as a terrible 
thing and they were castigated. I don’t 
know if the Presiding Officer or others 
remember when Ronald Reagan was ac-
cused of having a litmus test. That was 
just a horrible thing. His administra-
tion denied it. They didn’t put forward 
people under a litmus test, and we were 
moving forward. 

Now people are being subject to a lit-
mus test. They are being blocked. They 
are qualified, and they are being 
stopped. How did we get to this point? 
I want to take a shot at that and de-
velop it from the standpoint of a case 
that is currently before the Supreme 
Court. It is the case of Michael A. 
Newdow v. The U.S. Congress, United 
States of America, George W. Bush, 
President of the United States, State 
of California, Elk Grove Unified School 
District. That would be the operative 
group in the Newdow case, the flag suit 
case. It is the case most people are fa-
miliar with where the Ninth Circuit 
Court of Appeals determined it was un-
constitutional for our children in 
school to say the Pledge of Allegiance. 
The reason it is unconstitutional is be-
cause of something Dwight Eisenhower 
signed into law when he was President 
of the United States in 1954, and that is 
where the Congress of the United 
States added the phrase: ‘‘One Nation 
under God.’’ 

That phrase was so offensive to Mr. 
Newdow or his child who was in the 
school that he said: I can’t stand this 
any longer. He was joined by some 
other people and took this case to the 
Court.

The Ninth Circuit said you are right. 
You should not have to. This is not 
right for our children to say one nation 
under God. That evoked quite a com-
ment across the country. It evoked 
quite a comment by this body. I believe 
this body voted 99 to 0 to say that the 
flag salute is right; we should say this; 
it should be allowed by our children. 

There were a lot of protestations and 
the people commented that it was ter-
rible that the Ninth Circuit would be 
so out of whack, so lacking of main-
stream thought, so out of context and 
touch with the American public that 
they would rule against something 
that 98 percent of the American public 
is for, the flag salute. 
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The problem with the public out-

pouring on Newdow and the problem 
facing the Supreme Court now on this 
Newdow case is that they were fol-
lowing precedence being developed over 
a period of 40 years, that the Supreme 
Court, circuit courts, and others had 
been working for a period of 40 years to 
remove the recognition of a higher 
moral authority from the public 
square. They were saying this is some-
thing we do not want in the public 
square. 

It started in 1962 that these series of 
cases is built upon. In 1962, Engel v. 
Vitale was the case that really started 
this whole string going. That was when 
our children were allowed to say a 
prayer at the beginning of the school-
day, and Engel v. Vitale said that was 
unconstitutional. It was followed by 
School District of Abington Township 
v. Schempp. There the Court held that 
the Bible readings in public school also 
violated the first amendment. It was 
followed, in 1992, by Lee v. Weisman, a 
case about prayer that was being held 
at a graduation exercise. The Court 
held that was unconstitutional. It was 
followed, in 2000, by Santa Fe Inde-
pendent School District v. Doe where 
prayer was being removed from being 
said at a football game. That is fol-
lowed by the Newdow case now before 
the Court. I predict it will be followed 
by a case that will call for this body to 
remove ‘‘In God we trust’’ off the man-
tle that is here. I predict it will be fol-
lowed by a case that will call on us to 
remove off of our money any reference 
to a higher moral authority, ‘‘In God 
we trust’’ being taken off of the back of 
the one dollar bill. It will follow, fol-
low, follow. 

Well, people do not agree with that. 
Massive amounts of people in this 
country do not agree with that. People 
have mounted up now. Actually, some 
people do agree. Some people say, yes, 
we should remove the recognition of 
some higher moral authority, of God, 
from the public square. So we are en-
gaged in this great ideological fight. 

I contend that this battle, this fight, 
of blocking these justices started about 
40 years ago. Some of us participating 
in this form of debate feel as if the last 
couple of days have been along that 40-
year line. What we are seeing is the 
courts injecting itself here into a soci-
etal issue that many people feel deeply 
about and immersing itself in this. 
Then both sides get fired up and we get 
good people such as Charles Pickering 
and Priscilla Owen and others—par-
ticularly a guy like Charles Pickering. 
He is probably the most instructive of 
the cases here. 

We have gone through ad nauseam 
his qualifications, but I want to make 
this point of him: First in his law 
school class, highest rating by 
Martindale Hubbell, unanimously ap-
proved by the Senate for a district 
court judge in 1990, affirmed on appeals 
99.5 percent of the time, reversed only
26 times out of approximately 5,300 
cases, received the ABA, the American 

Bar Association, highest rating, well 
qualified. 

So what is the problem with this pic-
ture? Mr. Pickering was president of 
the Southern Baptist Convention for 
Mississippi, so he is a man of faith. As 
such, when we have these 40 years of 
cases coming up that say we have to 
remove God from the public square and 
run into a guy such as Charles Pick-
ering who says, I will uphold the law—
and he has upheld the law because, if 
he had not, he would have been over-
turned many more times—he says I 
will uphold the law but I really think 
this line of cases and some of these dis-
covered rights the court has done in 
just these last 40 years, I think they 
are wrong personally. I disagree with 
these. I will uphold the cases. But they 
run into people who are saying we are 
trying to remove God from the public 
square and we are going to try to re-
move people who believe in God from 
serving in the public square. 

You run into this clash, and you get 
this great clash in the civilization and 
you get this great clash in the culture. 
Now you have the courts injecting 
themselves in a great culture conflict 
that we are involved in in this country 
today. One of the key division issues in 
our country today is issues of culture. 
People ask what is that? 

Culture, it is difficult to say what 
that is, but people are concerned about 
it. There is not a company in this 
country that is not deeply concerned 
about its corporate culture. There is 
not a family in this country who is not 
concerned about its family’s culture. 
There is now in the country itself con-
cern about what its culture is going to 
be. 

The central issue is, are you going to 
recognize a higher moral authority or 
not? Is the motto ‘‘in God we trust’’ 
true or not? You get a guy qualified 
such as this who would say, yes, that 
motto is true. I believe it to be true. I 
will uphold the laws as ruled to date, 
but I do believe this motto is true. And 
it runs right smack into this series of 
cases and we are going to see it front 
and center again in Newdow. We will 
see it again and again. 

That is the problem actually with 
this, because it divides us on some-
thing that should not. It divides us on 
something that should unite us. It di-
vides us in a way that I do not think is 
healthy for the country. I do not think 
this is good at all. I think it divides us 
on something that as a policy matter is 
not good and that is why I think it is 
also bad politics when this happens. I 
think bad policy is bad politics. That is 
why we have this level of fighting 
today. That is why I am speaking on 
the floor of the Senate at about 4:30 in 
the morning. 

We are going to continue to have this 
fight. Regardless of the vote that we 
take later this morning, how it takes 
place, probably really regardless of the 
dispensation of these four and future 
ones coming on, this is the cultural 
clash that we have. It is not healthy 
but it is going to continue. 

Mr. SANTORUM. Would the Senator 
from Kansas yield for a question? 

Mr. BROWNBACK. I would be happy 
to yield for a question. 

Mr. SANTORUM. Mr. President, the 
Senator from Kansas points out that 
Judge Pickering, who is a sitting Fed-
eral court judge right now, was af-
firmed in 99.5 percent of his cases. 
What I have heard from the other side 
is that we do not want these judges out 
of the mainstream being nominated. 

Now, would the Senator from Kansas 
say that someone who has been af-
firmed or not appealed in 99.5 percent 
of the cases since he has been on the 
Federal court is someone out of the 
mainstream? 

Mr. BROWNBACK. Mr. President, the 
number speaks for itself. Absolutely, 
this is a mainstream judge. When you 
get approved on that percentage of 
your cases that you have ruled on—re-
member, this is at the district court 
level, so he is both finding fact and ap-
plying law. You have to be a really 
good judge, if you are going to be 
upheld by people reviewing you 99.5 
percent of the time on both facts, that 
means there is wisdom there, and law, 
which means he is applying it cor-
rectly. 

Mr. SANTORUM. I would ask the 
Senator from Kansas if he would look 
at maybe what the Senator from New 
York, Mr. SCHUMER, said yesterday he 
considers a mainstream judge. He ref-
erenced the Ninth Circuit and some of 
the judges that President Clinton nom-
inated and were unanimously sup-
ported by Members on the other side of 
the aisle, a judge such as Richard Paez 
who was involved in the case the Sen-
ator just spoke of, the ‘‘under God’’ 
case in the pledge, who went in and 
tried to hold up the California election, 
ruled unconstitutional the California 
three strikes and you are out. This is a 
man that has been overturned—in fact 
the Ninth Circuit, with a majority of 
Democrat nominees, has been over-
turned more than any other circuit. 

Is that group of judges mainstream 
in the Senator’s opinion? 

Mr. BROWNBACK. It is not main-
stream. 

The PRESIDING OFFICER. The ma-
jority’s time has expired. 

The Senator from Rhode Island. 
Mr. REED. Mr. President. Once 

again, we are engaged in the early 
hours of the morning in a discussion 
about judges and the role of the Sen-
ate, and our role is stark. We have the 
responsibility under the U.S. Constitu-
tion to give advice and consent to the 
nominations of the President of the 
United States, not advice and approval, 
not just advice, but advice and consent. 
That requires the Senate to take a 
very active role in reviewing the quali-
fications of nominees who come before 
us and making judgments about their 
ability to serve as members of the Fed-
eral judiciary. 

We take that seriously. I think that 
responsibility implies that at times we 
have to disagree with the President. It 
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is not unusual that such disagreements 
take place. This whole debate, I be-
lieve, might begin and end with a very 
simple statement of fact, 168 to 4. One 
hundred sixty-eight of President Bush’s 
nominees have been reviewed by this 
Senate and have been confirmed. Four 
have not. It suggests to me that the 
Senate is properly discharging its re-
sponsibilities to advise and consent 
with respect to the nominees of the 
President to the Federal judiciary. 

In fact, of those 168 individuals, they 
represent, I would suspect, jurists who 
have a conservative outlook, probably 
a different outlook than I have, on cer-
tain issues. Yet they represent both in 
terms of their conduct personally, but 
just as importantly their judicial tem-
perament and their judicial philosophy, 
individuals who uphold the tradition of 
the Federal judiciary at the level of 
the district and circuit court individ-
uals who follow law, not try to make 
it, who do not impose their views on 
the case before them but, in fact, fol-
low precedence, who follow the guid-
ance of the Constitution and the Con-
gress in establishing the law. 

It is in those cases and the very few 
cases, 4 out of 168, where there seems to 
be a record of ideological commitment 
rather than legal scholarship, of polit-
ical—with a small p—interest, rather 
than a judicial temperament that is 
fair and balanced, that the President’s 
nominees have not passed the test.

An example of this is the comment I 
made in May of 2003 when I contrasted 
the nomination of Judge Edward Prado 
to the pending nomination of the Texas 
Justice Priscilla Owen. Judge Prado 
served 19 years on the United States 
district court. He is someone who has a 
record of fairness and evenhandedness. 
I would suspect, since he is a nominee 
of President Bush, that he has a con-
servative outlook in his approach to 
cases. But he is an appropriate judge. 
He follows precedence. He does not in-
sert his particular philosophy, his par-
ticular ideology, into the cases before 
him. As a result, he was confirmed, an 
example of the 168 judges who have 
been confirmed by this Senate on be-
half of President Bush. 

The four who did not pass the test 
were those whose record suggested that 
they were not evenhanded, they were 
not balanced; that indeed they inserted 
political or ideological bias in the con-
duct of their decisions. In that case, I 
think it is not only appropriate but it 
is our responsibility, as the constitu-
tional body entrusted with advice and 
consent, to register our consent and to 
register our protest. And we have. 

This is not an unusual circumstance 
in the history of this Senate and of this 
country. There have been instances 
several times when Republicans have 
used the device of cloture votes and 
filibusters to express their concern 
about the qualifications or quality of a 
judicial nominee. It goes back many 
years, and it certainly continued into 
the administration of President Clin-
ton. Abe Fortas, whose nomination as 

Chief Justice of the Supreme Court of 
the United States was subject to clo-
ture votes, was subject to attempted 
filibusters by the Republicans. So were 
Rosemary Barkett and Stephen Breyer 
as a judicial nominee for the circuit 
court. Justice Breyer is now a member 
of the U.S. Supreme Court. In fact, I 
was here yesterday morning and lis-
tened to my colleague, the junior Sen-
ator from Missouri, talk about how 
Justice Breyer was at a conference he 
was attending and how he was articu-
late and appropriate, and might not be 
someone he philosophically agreed 
with but that he was a good judge—but 
Justice Breyer was the subject of clo-
ture motions and a filibuster. 

Mr. SANTORUM. Would the Senator 
from Rhode Island yield for a question 
on that? 

Mr. REED. Could I just continue? 
Mr. SANTORUM. Certainly. 
Mr. REED. He was subject to a fili-

buster and subject to cloture votes be-
fore he was ultimately confirmed, and 
then ultimately went on to the U.S. 
Supreme Court. 

So this is not a procedure or a device 
that has not been used by the Repub-
licans, because, in fact, it is part—in-
deed, a significant part—of the proce-
dural devices of the Senate, something 
that is appropriate. 

As I pointed out yesterday, what I 
find disconcerting and indeed some-
what contradictory to the argument of 
the Republicans today is that they 
were quite adept during the Clinton ad-
ministration of using delay and denial 
of hearings to frustrate the nomina-
tions of so many individuals, so many 
potential judges, because many of 
these individuals never even reached 
the floor of the Senate for a vote. It 
was, in my words, a pocket veto. 

We are all familiar with the notion of 
a pocket veto. The President of the 
United States, in the last 10 days of a 
session, can simply put the bill in his 
pocket, not sign it, not comment on it, 
and it essentially dies as legislation. 
Well, that was done all too often in the 
Clinton administration. 

The most significant case is the one 
I mentioned before. In fact, the Sen-
ator from Pennsylvania and I yester-
day had a bit of a colloquy about this. 
That is a nominee, Elena Kagan, who 
was nominated in 1999, spent 18 months 
waiting for approval, no action was 
taken, and her nomination expired. 
Fortunately for Ms. Kagan, she has 
found other employment. She is now 
the dean of Harvard Law School, which 
might suggest that she certainly had 
some legal abilities that could have 
been used on the Federal bench. But 
that is an example of a pocket veto. 

Again, we are engaged in this discus-
sion, this debate. It is a serious one, 
but it is taking place at a time when 
there are other very serious issues 
pressing this country. As my colleague 
from Nevada, Senator HARRY REID, 
pointed out in his long floor statement 
preceding this debate, that as we worry 
about four individuals who have not 

yet been confirmed, other Americans 
are seeing their jobs undercut. We are 
looking at unemployment rates of 
about 6.0 percent. They are hovering 
there. They seem to be persistent. 
Long-term unemployment is growing. 
It is becoming increasingly difficult for 
people to maintain their employment 
with good, solid jobs. We see the pov-
erty rate going up. Meanwhile, the va-
cancies on the Federal courts have di-
minished significantly. We are at al-
most record levels of Federal judicial 
employment. But as we look at the 
people throughout this country, the 
poverty rate is growing. It is affecting 
children particularly. The rate of the 
uninsured, or people lacking health in-
surance, is increasing. Our budget def-
icit is soaring. The national debt is 
soaring. These are difficult issues, and 
yet we are here today talking about 4 
individuals, out of 172, who have not 
been confirmed as judges and not been 
confirmed based, I think, on sound 
analysis and sound review of their 
records. 

So I think, again, to place this in 
context, we are performing our historic 
responsibilities that have been used 
and deployed by countless other Sen-
ates, both by Republicans and Demo-
crats, throughout the course of this 
country’s history. And indeed I think 
that is our responsibility and we are 
doing it. 

What I regret, and I hope after the 
conclusion of the votes this morning 
we can get back to, is critical business 
such as how do we expand economic op-
portunity in this country? How do we 
reinvigorate our manufacturing base, 
which is eroding dramatically? How do 
we give working families additional re-
sources by raising the minimum wage? 
That would be something that would be 
very beneficial to millions of Ameri-
cans. Can we pass good legislation that 
allows us to continue to invest in our 
infrastructure, in our highways, in our 
roads? And then in international af-
fairs, how do we come to grips with the 
increasing crisis overseas in Iraq, a cri-
sis that sees our soldiers, marines, air-
men, and sailors each day engaged in 
conflict over there in a very difficult 
insurgency? 

As Senator PRYOR mentioned, yester-
day several of us had the opportunity 
to go up to Walter Reed Army Hos-
pital. I have been there a few times 
over the last several months and have 
seen a Rhode Island military police 
unit, National Guard, assigned to 
Baghdad. They have suffered, unfortu-
nately, casualties. To go there and see 
these young men, to see them having 
suffered, having served so magnifi-
cently, it makes you wonder why we 
are spending so much time on this de-
bate, and not more time talking about 
the way ahead in Iraq, not talking 
about other situations of international 
concern. 

I find it startling just a few days ago 
the Central Intelligence Agency re-
leased a report concluding the North 
Koreans likely have several nuclear de-
vices and likely will be able to deploy 
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those devices without testing. That 
they have apparently mastered a tech-
nological means to circumvent testing 
is startling, in fact, horrific informa-
tion, but this is being lost in the shuf-
fle with the Iraq situation. This is a 
fact that is startling and is pressing on 
our national security and our future 
security. 

But there is no extended debate on 
North Korean policy. There is no ex-
tended debate on the way ahead in 
Iraq. We have committed ourselves as a 
nation to a course of conduct that re-
quires sacrifice, and yet we are not 
fully coming to grips with the nature 
of that sacrifice and what we should 
do. 

For many of these reasons, although 
this debate is certainly appropriate—
that is one of the great things about 
the Senate, you can talk of the issues 
of the moment, the issues of the time, 
but certainly there are so many more 
pressing issues, so many more critical 
issues to the future of this country and 
to the future of America’s families the 
continued obsession with this topic 
does disservice. 

Mr. SANTORUM. We have had de-
bates in the past and I would like to 
ask the Senator from Rhode Island this 
question, and I am posing a hypo-
thetical. Assume that, and I am sure 
some in this country would like to see 
this happen, in the next election Presi-
dent Bush is overwhelmingly defeated 
at the polls, after his defeat at the 
polls in November, President Bush 
nominates a judge to a circuit court 
after the election, and that the Senate 
happens to be in a lame-duck session 
after the election. He would nominate 
a judge to the circuit court. Let’s also 
assume when President Bush gets de-
feated, not only does he get defeated 
but the Republicans lose control of the 
Senate. It is a huge win by the Demo-
crats. Assume all that happens. 

President Bush, in the face of that, 
comes out after the election, nomi-
nates a judge to the circuit court and 
the Republicans jam that person 
through committee, get him to the 
floor and try to move a vote on that 
nomination to confirm him prior to the 
end when the Republicans would lose 
control and a new Democrat President 
is in place. Does the Senator believe 
your side of the aisle would confirm 
that nominee like that? 

Mr. REED. Reclaiming my time, I 
like your hypothetical. I like the con-
text. 

Mr. SANTORUM. I thought this 
would be an interesting example. 

Mr. REED. I think you are being 
overly generous. I like to believe if the 
nominee was of the quality to serve on 
the Federal bench as a circuit judge, he 
or she would be approved, which is the 
rule that applies so far to 168 of the 
nominees of President Bush. 

I do say quite sincerely that, indeed, 
if someone was nominated by a Presi-
dent who did not measure up to those 
standards, the 168 judges who have 
been affirmed, they would not be voted 

in because they lack ability, skill, or 
judicial temperament, or the other cri-
teria, and they would be opposed. 

Again, the record suggests that in 
dealing with President Bush’s nomi-
nees, 168 have been confirmed. I suspect 
all of them are more conservative than 
any nominee suggested by President 
Clinton. All of them are individuals 
who, had a Democratic President been 
in office, would not have been nomi-
nated. That is the nature of the nomi-
nation process. Nonetheless, they were 
confirmed. 

Now, the last 2 days of a legislative 
session, with a change of power, et 
cetera, that introduces a unique as-
pect. 

Mr. SANTORUM. Do you believe any-
one on your side of the aisle would try 
to block or attempt to filibuster given 
the unique nature of that cir-
cumstance?

Mr. REED. There might be an at-
tempt to do that, but your question to 
me is, what do I believe. Maybe this is 
an expression of my beliefs. I would 
like to think that, as in the case of 98 
percent of President Bush’s nominees, 
they would receive not only careful re-
view but ultimately confirmation. 

Mr. SANTORUM. I ask the Senator 
two more points quickly. A nominee in 
November, to be confirmed within 3 or 
4 weeks, the Senator would agree a 
careful review would be very difficult 
during that period. 

Mr. REED. I think the Senator is try-
ing to refer to the more philosophical 
than pragmatic logistics. The reality is 
if someone, either someone who is a 
sitting judge or otherwise, was nomi-
nated——

Mr. SANTORUM. Even assuming it 
was not a sitting judge. 

Mr. REED. Nominated in November, 
simply the FBI, background checks, 
the questionnaires, reviews, all those 
things, take time. In fact, the reaction, 
frankly, if any President did that, 
President Bush or President X or Presi-
dent Y did that, the public reaction 
would be very adverse, regardless of 
the Senate. I would like to move on. 

Mr. SANTORUM. The final point is, 
Justice Pryor, 1980, nominated by 
Jimmy Carter after the November elec-
tion in 1980. The President’s party lost 
the election, the Democrats lost the 
Senate, he was nominated after the 
election and was brought to the floor 
with no judicial experience, and the 
Republicans, who then took control of 
the Senate in 1980, were asked to con-
firm him. 

What did the Republicans do? There 
were some on our side, I think the Sen-
ator can understand in response to the 
question, who said we should filibuster 
because we do not have the time to 
read his record, he has no judicial expe-
rience, but the Republican leader who 
was going to be the majority leader 
pushed his side not to filibuster, and 
moved him through. It was Justice 
Breyer. 

Mr. REED. My point was Justice 
Breyer was subject to a cloture vote, 

subject to a procedure that is being 
used here. 

Mr. SANTORUM. Under extraor-
dinary circumstance, I think the Sen-
ator from Rhode Island would admit. 

Mr. REED. Let me reclaim my time. 
The circumstances might have been ex-
traordinary but, again, this was an ex-
ample of Republicans using the device 
of cloture votes, of threatened fili-
buster, of extended debate, to make a 
point that they felt uncomfortable 
with a judicial nomination. That is the 
principle. 

There is no special rule for the last 20 
days of a session. There is no special 
rule that says that is when the fili-
buster is OK. There were sincere, well-
meaning Senators, Republican Sen-
ators, who felt that because they did 
not have a chance to evaluate his 
record or because they felt his record 
was too liberal, they needed to do what 
they did. Justice Breyer, in fact, was 
well known to every person in this 
body. He had been the counsel to the 
Senate Judiciary Committee, and 
worked for Senator KENNEDY on the de-
regulation of the airline industry. He 
was someone who had personal knowl-
edge of every Senator in this body at 
the time. 

So this was not a question of who is 
this person. This was a question of 
some people expressing their sincere 
belief that because of his judicial phi-
losophy, because of his temperament, 
because of the way he conducted him-
self, the Senate should not go forward 
in this automatic fashion. 

The point remains the same. This no-
tion of the unprecedented, unconstitu-
tional, un-American use of cloture 
votes and filibuster is quite wrong. It 
has been used before by both sides. 

The question must be back to the 
original hypothetical posed by the Sen-
ator from Pennsylvania, What is the 
criteria we are using. I urge that cri-
teria has to be based upon a careful re-
view of the conduct and temperament 
of the nominee. That is a better con-
struct of the individual. Is this person 
someone who recognizes the careful 
balancing a judge must perform daily? 
Is this someone who, although he has 
very strong beliefs, strong ideas about 
the way the law should be interpreted, 
respects the fact that as a circuit judge 
or a district judge he or she has to fol-
low precedent? Is this someone who 
does not try to impose their views on 
the law but tries to faithfully judge 
based on the law? That is the issue. 
That is the issue of all of these nomi-
nees, and 168 of President Bush’s nomi-
nees have passed that test with flying 
colors. Four have not. That, I believe, 
is what we have to focus on. 

Once again, as we move forward—and 
this is an appropriate debate, this is 
one of the virtues, the glories of the 
Senate. We can stand here at 4:50 in the 
morning and talk about great issues 
that affect this great country. How-
ever, this is not the only issue. I would 
say there are so many more pressing 
issues. We will conclude this extended 
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debate this morning. We will vote, and 
then we have the responsibility of get-
ting back to some very critical busi-
ness the business of this economy, of 
this country, both here and across the 
globe. 

There is one issue among many 
issues we have to be particularly con-
cerned about and that is the issue of 
our long-term economic vitality. We 
have a situation in the country where 
we are losing jobs left and right. We 
are particularly vulnerable to the loss 
of manufacturing jobs. Under the Clin-
ton administration, in a huge jobs 
growth of the late 1990s, we saw an in-
crease of 257,000 manufacturing jobs. 
Now we are seeing a contraction of em-
ployment generally, and particularly 
in manufacturing. We have lost about 
2.45 million jobs in manufacturing. We 
have to do something. I hope we can. 

So far we have not taken action ag-
gressively or as aggressively as we 
should. What we have seen in many re-
spects is our manufacturing sector are 
jobs being lured overseas by lower 
wages, poor environmental quality 
standards, very little in the way of 
labor rights. It is attractive to employ-
ment. We have to do something about 
it. We operate in a context of inter-
national trade rules where we cannot 
simply put up a wall of tariffs around 
our country, so we have to be more cre-
ative and innovative. One of the prob-
lems that inhibits our creativity and 
our innovation is the fact that to help 
manufacturing concerns we have to 
provide some resources, in terms of 
manufacturing tax credits, in terms of 
a solution or at least progress when it 
comes to the issue of health care costs 
to companies throughout this country, 
which is probably one of the key prob-
lems facing every business enterprise 
in this Nation. That does not come 
cheap. When you look as it as we are, 
not only erosion of jobs but an erosion 
of the Federal budget moving in this 
administration from a surplus pro-
jected to be in the trillions of dollars 
over a decade, to deficits which are 
equally now being projected into the 
trillions of dollars, it constrains our 
ability to respond to these issues, to 
provide some type of benefits to allevi-
ate the cost of health care for the man-
ufacturing sector, to provide incentives 
for manufacturing, to provide tax cred-
its and other programs so we can help 
manufacturing companies particularly 
deal with environmental concerns. 

One of the consistent complaints I 
get in Rhode Island is it is not fair, 
Senator, I have to abide by very stren-
uous rules on environmental emissions, 
yet I see competitors in China and 
other countries spewing smoke out of 
their smokestacks and pouring solids 
into the wastewater streams. I cannot 
do that. 

In fact, up my way, the manufactur-
ers have been zealous in protecting the 
environment. But they are in a terrible 
dilemma. How do we help them? We 
could provide tax credits for environ-
mental improvements. But again that 

costs money. It costs something else, 
too. It costs the time and attention of 
this Senate on this issue. It costs the 
same time we are spending to talk 
about judges to invest in the future of 
our economy and the future of this Na-
tion. I hope we can spend the time. 

We have seen over the course of the 
last several years an economy that is 
beginning to at least show some signs 
of life, but we are not back yet by a 
long shot. There is a real fear we are 
leaving millions behind, a real fear in 
parts of this country that those jobs 
that were there 3 years ago, particu-
larly in manufacturing, have not only 
been lost temporarily but have been 
lost forever. That goes not just to the 
individual families that have been af-
fected, it goes to the fabric of the lives 
of those families.

When a manufacturing plants closes, 
it is not just a sad day in the lives of 
the workers, it is a community feeling 
a loss. We are seeing too much of that. 

We have not only this challenge, we 
have the challenge of the tumultuous 
world. Again, when we look at the re-
quirements and demands on our econ-
omy, and the requirements and de-
mands of protecting ourselves inter-
nationally, we have to ask ourselves 
where are we going to get the re-
sources, given the budget, to fund our 
military? To provide the resources to 
conduct a very expansive and aggres-
sive foreign policy? 

Just a few days ago this body voted 
$87 billion for reconstruction of Iraq. 
That is $87 billion in the context of a 
deficit in which we are spending money 
literally we do not have. I am sure that 
will not be the last time we consider 
additional resources for Iraq, Afghani-
stan, and other countries. Yet we are 
not doing those things we need to do to 
ensure fully that our nation is entirely 
protected. 

So we have serious challenges before 
us. I hope again at the conclusion of 
this very extensive debate and at the 
conclusion of these votes this morning, 
we can get back to that critical busi-
ness. Interestingly enough, we inter-
rupted Senate proceedings at a junc-
ture where we were ready to pass the 
HUD–VA appropriations bill to get on 
to the discussion of these judges. At 
that point, we were considering how we 
could strengthen further, increase fur-
ther, the resources going to our Vet-
erans Administration. That is another 
area of concern I have and I am sure we 
all have. We have to make sure those 
young Americans who are today strug-
gling—and the fact those young Ameri-
cans I visited yesterday who are being 
sent literally from Walter Reed Army 
Hospital to a VA facility, many of 
them amputees because of the nature 
of the conflict in Iraq that 5 years, 10 
years from now they have the same 
quality of services they are getting 
today. 

That is a challenge. And it is a chal-
lenge we cannot meet unless we focus 
our attention and our time and our ef-
fort on this bill. That was the very bill 

we left to come on to this discussion of 
judges. 

How much time remains? 
The PRESIDING OFFICER. The Sen-

ator’s time has expired. 
Mr. REED. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania. 
Mr. SANTORUM. Mr. President, be-

fore I resume debate on the judicial 
nominations, all this talk about not 
having done work on the economy ig-
nores the fact this Senate early this 
year passed a jobs and growth package 
that is working—7.2 percent growth in 
the last quarter. A lot of people, maybe 
some, may be upset we are having 
great economic growth and 300,000 jobs 
have been created. 

As this chart shows, we are now in 
the most jobs in the history of Amer-
ica, 138 million people. See the signs of 
doom and gloom and 6 percent unem-
ployment that 10 years ago would have 
been full employment, we are at that 
level now. The idea we are going to hell 
in a hand basket with the economy, 
some may wish that to be the case for 
political purposes, but it just is not. It 
is not a fact. 

The facts are this economy is grow-
ing. Sure, we have more to do. That is 
why we have the jobs and growth pack-
age we are trying to push through hav-
ing to do with litigation reform, which 
is being blocked by the other side of 
the aisle. On several fronts, whether it 
is medical lawsuit abuse, whether it is 
class action reform—which we lost on 
the floor of the Senate by one single 
vote—whether it is asbestos legisla-
tion—talk about manufacturing jobs. 
Asbestos litigation is killing us. What 
is happening? The other side of the 
aisle is blocking it because their trial 
lawyer friends in the Democrat Party, 
who support the Democratic Party 
more than any group, they are block-
ing productivity, they are blocking job 
creation. 

They come to the floor and complain 
that there are no jobs available. The 
fact is, the policies of this administra-
tion are working, and it is just driving 
the other side crazy. They want to 
complain about the past. 

Look to the future. Things are look-
ing great, except when it comes to the 
third branch of Government. 

The third branch of Government, the 
judicial branch of Government, is one 
of the most important branches of Gov-
ernment because it interprets our Con-
stitution. It says what our rights and 
responsibilities are according to that 
Constitution. 

You have to wonder because I get 
this question all the time: Senator, 
why are you spending all this time on 
judicial nominations? What is so im-
portant? How does it affect me? I get 
reporters’ questions all the time. Re-
porters sometimes can be insightful 
and sometimes they can ask the most 
basic of questions. And you wonder 
why. But in this case the basic ques-
tion is a good question: Why should we 
care about this? 
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Now, if you would listen to some on 

the other side, they would tell you, you 
should not care about this. Turn your 
televisions off. Nobody is paying atten-
tion. The sign from the Senator from 
Iowa: I am going to be watching ‘‘The 
Bachelor’’ tonight. That, to me, was 
one of the most telling things. It was a 
joke. Oh, but you know humor. Humor 
is one of the great things in our soci-
ety, every society, because for humor 
to be really effective, there has to be a 
little bit of truth in it. The little bit of 
truth in that—I am going to be watch-
ing ‘‘The Bachelor’’—is don’t pay at-
tention. Please, don’t pay attention to 
this. Go do something else. We would 
rather have you not know what is 
going on. We would rather have you, at 
5 o’clock in the morning, be safely 
snuggled asleep in your bed knowing 
that, trust me, we have taken care of 
all of your concerns and needs. So go 
watch ‘‘The Bachelor,’’ something real-
ly important, something really signifi-
cant, something that is going to ele-
vate your life. Don’t pay attention to 
one of the most important debates this 
Senate has ever had. Go watch ‘‘The 
Bachelor.’’ Go watch the continued 
debasement of our society. That is 
what you should be doing. 

Now, I know that people are going to 
say: Oh, well, you can’t take a joke. 
But in humor is truth; otherwise, the 
humor does not work, does it? Go 
watch the debasement of our society. I 
would argue, if you want to watch the 
debasement of our society, you should 
turn on to C–SPAN right now because 
what is happening on the floor of the 
Senate is an attempt by a minority to 
circumvent the Constitution. 

Why? Circumvent the Constitution 
by requiring a higher standard for the 
confirmation of judges than has ever 
been held before. Well, they say there 
have been filibusters before. There has 
never been a case where there has been 
an organized attempt to block a nomi-
nation by requiring a supermajority. 
There have been cloture votes filed 
here. 

In the case of Stephen Breyer, Jus-
tice Breyer, nominated after the 1980 
election, after Jimmy Carter lost, after 
the Democrats lost control of the Sen-
ate in a landslide election—can you 
imagine if President Bush had the gall 
to nominate someone to a circuit court 
after getting swamped in an election? 
There would be audible laughter on the 
other side of the aisle that we would 
consider a nomination at that point. 
Filibuster? My goodness, they would be 
screaming how dare you have the gall 
to do something like that? 

I know the Senator from Rhode Is-
land said: Well, I would hope we would 
consider this. Oh, please. Please. Look 
at the nominations they are blocking 
now, ‘‘out of the mainstream’’ nomina-
tions they are blocking now. 

Janice Rogers Brown: 76 percent of 
the vote in California. Out of the main-
stream? 

Priscilla Owen: 84 percent of the vote 
in Texas. Out of the mainstream? 

Oh, I would hope we would consider 
these nominations in due course? Real-
ly? Really not. No. What the Senate 
Republicans did in 1980, by confirming 
someone to an appellate court, shows 
what the Senate was like years ago. 
But it has fundamentally changed. 
Why? Well, back then we had leaders. 
You had Howard Baker. You had people 
here on this side of the aisle who put 
the institution first, who said, as a 
leader: We are not going to filibuster. 
In fact, they moved the cloture vote to 
move the judge. Why? Because we only 
had a week or so left when the nomina-
tion came up. 

Here in the Senate just to move any-
thing takes weeks. At the end of a ses-
sion, one Senator has enormous power 
because they can make you go through 
the procedures in the Senate to get to 
a vote, which takes weeks if there is 
not consent. So just one Senator, at 
the end of a session—we all know it. 
We all use this leverage. It is the beau-
ty of this place. It is why one Senator 
is so much more powerful than dozens 
and dozens of House Members. It is be-
cause of the rules here. 

But the Senate minority leader, 
soon-to-be majority leader said: We are 
not going to do that. We are not going 
to filibuster. If there is a hold on soon-
to-be Judge Breyer, we will work with 
the soon-to-be minority that was swept 
out of the election—huge losses; hem-
orrhaging—we will work with you to 
confirm someone who, by the way, is 
now on the United States Supreme 
Court and is writing opinions that 
make me throw up. 

But we did it because the Senate was 
a different place then than it is now. 
We did it because the leaders were dif-
ferent then. Leaders did not respond to 
the latest pro-choice Web site. They 
were not manipulated by organizations 
far from this place, who fund their 
campaigns and support their grassroots 
activity, narrow special interests, who 
seep into this Chamber like hidden 
gases underneath the door panel. That 
is what is poisoning this atmosphere. 
That is what is poisoning this atmos-
phere. It is narrow zealous special in-
terests. That is what has changed in 
this place. 

But it is not just them. They cannot 
do it without us because there have 
been the NARALs and the ACLUs, and 
People for the American Way, and the 
trial lawyers association and all—labor 
unions—they have been out there be-
fore. But people in the Senate always 
stood up for the Senate against the 
passions of the moment, the special in-
terests of the moment, the needs and 
wants of your supporters at the mo-
ment. 

They felt a responsibility. They felt a 
responsibility for their leadership in 
the Senate. 

It is amazing to stand here. The 
Chamber is basically empty. No offense 
to my colleagues from Kansas and 
South Dakota, but it is 5:10 in the 
morning, as my voice echoes, resonates 
without very many people here. But 

you still look around this place, and 
you look at the empty chairs and you 
close your eyes and you can just feel 
the presence of the greats who have 
been here in the past, of the people who 
have sat in these chairs—these very 
chairs at these very desks in this very 
place, this beacon of deliberation, this 
beacon of sometimes delay and some-
times not particularly pretty debates 
in the Senate, but yet the essence of 
democracy here. And for 214 years—214 
years—the leaders in this Chamber, not 
necessarily all the Members—we are a 
society of saints and sinners and every-
thing in between, but the leaders in 
this Chamber always took the responsi-
bility of leadership of this august body 
as a sacred trust because what we do 
here sets precedent for what will hap-
pen. 

The Senator from West Virginia 
changed the filibuster rule. I know 
with his sense of history he knew the 
consequence of his action. When he 
changed the rules postcloture for the 
recognition of a quorum, the Senator 
from West Virginia knew what the con-
sequences of that would be. When we 
change any procedural thing in this 
Senate, we know because history has 
taught us that there are profound con-
sequences. 

So when Senator DASCHLE, Senator 
REID, Senator KENNEDY, Senator 
LEAHY, Senator DURBIN, Senator CLIN-
TON, and Senator SCHUMER—the leaders 
of this new strategy—decided they 
were going to enlist their colleagues on 
a new course, they could not help but 
know. You cannot help but know, if 
you spend any time in this place. If you 
are a page, who comes in 15, 16, 17 years 
old, and comes in and just sits in this 
place for any period of time, you know 
that what you do here over the years 
remains in some way because you set 
precedent. 

You all know, just by looking at 
these sometimes not particularly at-
tractive, sort of stodgy-looking leather 
chairs that this place is a place of tra-
dition. It is a place of precedent. These 
are old wooden desks. We have little 
ink wells. Look at this little sand that 
comes out of these things that were 
used for people who signed documents 
with feathered pens. Come on. You can-
not be here and not know that this is a 
place of tradition and precedent. It 
reeks of it. 

So when you change something here, 
you have to realize that it has a huge 
impact on our society. So I ask, what 
is the great issue of the day—issues of 
the day—that are so urgent, that are so 
powerful, that are so necessary for this 
precedent of the Senate, for a leader 
never to involve his party in a partisan 
attempt to block a nominee by requir-
ing an unconstitutional supermajority 
to confirm the nominee. Never has 
been in history. Mr. President, 2,730 
nominees since the filibuster rule was 
put in place in the last century. No 
nominee—never, never with a nominee 
in the history of the country did a mi-
nority leader ever enjoin his forces to 
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block by using the filibuster. Never be-
fore. Now that is a precedent-setter, 
folks. 

Why? Why? Why is it so important? 
What has changed that would not lead 
George Mitchell to do that? That would 
not lead Howard Baker to do that? 
That would not lead Mike Mansfield to 
do that? That would not lead Everett 
Dirksen to do that? That would not 
lead Senator Taft or Senator Vanden-
berg or Senator Johnson to do that? 

Let’s go on back through history. All 
of these men—the giants of the Sen-
ate—the giants of the Senate never 
once employed this tactic. Do you 
think that Lyndon Johnson, as major-
ity leader, ever had a nominee he did 
not want? I assure you, having read 
some of the history of Lyndon John-
son, and Caro’s book—the Senator from 
Arkansas talked about it—there were 
people the Senator from Texas did not 
like. There were people the Senator 
from Ohio, Mr. Taft, did not like. 

You could go on throughout history, 
but did they ever apply a higher stand-
ard? Did they ever do that? The answer 
through history is no. Could they have? 
Well, obviously from what is happening 
right now, the answer is, yes, they 
could have. But did they do it? No. 

Were there issues of great impor-
tance during those times? Well, I would 
suggest if you were living through 
those times of war and depression and 
communism and segregation, and in 
prior centuries, slavery, reconstruc-
tion, and trust busting, and human 
rights, I would argue those are pretty 
big issues. Never before used. 

So I am going to go back to what the 
Senator from Kansas was talking about 
in the last hour. What are the issues—
or what is the issue—that is so impor-
tant that the Senator from South Da-
kota and the leadership of the Demo-
cratic Party would seek to change the 
way the Senate does business, would 
seek to change the precedent of the 
Senate and potentially forever change 
the judiciary of this country? 

Let’s make no mistake about it, you 
are going to dramatically affect who is 
going to be applying for these judges, 
who is going to be confirmed, and what 
their point of view is going to be—I 
would argue what their competence is. 
The issue is clear, it all centers around 
this issue called the right to privacy—
the right to privacy. 

Now, here is a copy of the U.S. Con-
stitution. I am holding it up in my 
hand. I challenge any person in this 
country, in the world, to find the words 
‘‘right to privacy’’ in this document. It 
does not exist. It does not exist. Wait a 
minute. I always thought—I ask stu-
dents all the time: What section of the 
Constitution is the right to privacy? 
Will you please read the section that 
the Founders, or through constitu-
tional amendment, established the 
right to privacy? Can you please find 
that for me? 

Well, oh, yes, it is in the—let me see. 
Is it in the 14th amendment? Is that 
where it is? No. I am sitting here read-

ing: ‘‘All persons born in the United 
States subject to jurisdiction . . .’’—
no, no, I don’t see the words ‘‘right to 
privacy’’ in there. Maybe I was wrong. 
Maybe it is the 10th amendment: ‘‘No 
powers delegated to the United States 
Constitution prohibit the States or re-
serve the States with respect 
to . . .’’—no. Oh, it has to be the first 
amendment. Good: ‘‘Congress shall 
make no law respecting the establish-
ment of religion, prohibiting free 
speech or the exercise thereof, or 
abridging the freedom of speech or the 
right to peaceably assemble . . .’’ —no, 
it is not there. 

Where is this right to privacy? Well, 
it was created by whom? It was created 
by judges. Was it amended because 
there is a provision in the Constitu-
tion, we can find that, that says how 
you amend this document. Is that the 
way it happened? No, it did not happen 
that way.

We amended the Constitution be-
cause we put in place a power of au-
thority, people on the highest court of 
the land who decided it was their re-
sponsibility to change the Constitu-
tion, that it was their responsibility to 
find new meaning in these words that 
have been around for a couple of cen-
turies. 

I have always thought we were a gov-
ernment of laws and not of men, but 
that is not the case anymore. That is 
fundamentally what this debate is 
about because, you see, the written 
words of the Constitution that says a 
majority vote is necessary do not mean 
anything anymore because the Con-
stitution is a dusty old document we 
can manipulate and change for what-
ever purpose because we have advances 
in society; we know more than they did 
then; we are enlightened. Come on, 
folks, 240 years ago, they didn’t have 
the level of sophistication and knowl-
edge of our culture today, and so these 
dusty old documents need to be re-
vised; it is so complicated to go 
through the amendment process of the 
Constitution; it is so cumbersome; we, 
the enlightened, will change it as, of 
course, the culture demands us to do, 
to free us from the bonds and shackles 
of these now long departed Founders of 
our country who couldn’t possibly un-
derstand the complexity of the world 
today and the advancements today 
that have made this document so un-
necessary. So we don’t need to find 
anything in this piece of paper. In fact, 
if we can’t find it, that is fine; we will 
simply create it. 

Who does this creating? It is the very 
judges we are debating today. The Sen-
ator from Kansas talked at length in 
the last hour about the line of cases 
that is taking an eraser to the word 
‘‘God,’’ religion, erasing it from our 
public consciousness. It is as if the first 
amendment was never written:

Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof. . . .

‘‘Free exercise thereof.’’ I asked a 
group of students yesterday what were 

the first words in the Constitution, 
separation of church and state or exer-
cise of free religion. Half said separa-
tion of church and state. Of course, if 
you listened to the judges and what 
popular culture says, you would believe 
that. 

Can you imagine, half the people I 
talked with yesterday did not think 
free exercise of religion was in the Con-
stitution? Can you imagine? Why 
would they think that? Because in 
practice that is the message the cul-
ture sends about the Constitution. It is 
not about freedom of religion. If it 
were about freedom of religion, we 
wouldn’t be erasing God from every-
thing that is public in our culture. 

Who is doing the erasing? Is it Con-
gress? Did Congress pass a law that 
says you can’t have prayer before a 
football game? Did Congress pass a law 
that says we will scrap ‘‘under God’’ 
from the Pledge of Allegiance? Did the 
people speak out and say, We don’t 
want the mention of any faith in the 
public square? Is that what Congress 
did? No. 

So people ask: What are the con-
sequences of what we are doing here 
today? The consequences are clear. We 
have elected people who are erasing 
from the public consciousness some of 
the most important and fundamental 
rights and, I would argue, some of the 
most important and fundamental prin-
ciples that keep our country moral, 
safe, free, and prosperous.

Mr. BROWNBACK. Mr. President, 
will the Senator from Pennsylvania 
yield for a question? 

Mr. SANTORUM. I will be happy to 
yield to the Senator from Kansas. 

Mr. BROWNBACK. Mr. President, I 
have been listening, and I think the 
Senator from Pennsylvania puts for-
ward a brilliant and eloquent argu-
ment, and it gets to the nub of what we 
are talking about instead of the areas. 
It is in this last 4-year time period that 
a constitutional right to privacy has 
been discovered and which has spawned 
a series of cases. This is done by the 
Court. The Court has discovered this, 
and the Court has done this. 

Let me ask a simple question: Has 
the U.S. Supreme Court ever been 
wrong? 

Mr. SANTORUM. You would think 
from the debate here that this right to 
privacy, that has now been established 
as this incredibly well thought out and 
documented thing, is wholly supported 
within this document. I have folks on 
my side of the aisle—I always think of 
the former Senator from Washington, 
Slade Gorton, who is for abortion 
rights who thought Roe v. Wade was 
one of the worst legal decisions he had 
ever seen. So many people who are for 
abortion rights, who would have voted 
as a legislator to allow the legalization 
of abortion, saw this judicial construc-
tion or deconstruction of the Constitu-
tion as an abomination to our legal 
system. 

Has that ever happened before? Obvi-
ously, the Senator from Kansas is re-
ferring to some of the cases such as 
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Plessy v. Ferguson where the Court 
looked at this Constitution and said: 
You know, equality really doesn’t 
mean equality. The words here aren’t 
exactly what we think they are, and 
you can be separate and equal. Or we 
can go back to Dred Scott. They looked 
at this Constitution and said: You 
know, equal doesn’t mean equal. This 
rash of cases we have seen where the 
courts have just decided to take these 
hallowed words and twist them into 
the culture of the day, this is not a new 
thing in America; unfortunately, it is a 
very old thing in America. 

The Court in Dred Scott said: Yes, 
people have rights and people should be 
treated equally, but—I think of ‘‘Ani-
mal Farm’’—some people are more 
equal than others. Some people have 
more rights than others. In the case of 
the slave, they really don’t have much 
in the way of rights at all. 

We look back at those cases now with 
disgust, but judges found in this in-
credible document the right to do in-
credible harm to this country—incred-
ible harm—and, in many cases, with 
complicity from the Senate, for it is we 
who are the guardians of this document 
because we put these judges in these 
places. So it is an important responsi-
bility. 

That is why this debate is so impor-
tant. That is why we shouldn’t be 
watching ‘‘The Bachelor.’’ We should 
be watching out for the future of this 
country. 

In my next block of time in the next 
hour, the Senator from Kansas and I 
are going to talk about this right to 
privacy, this line of cases that has 
tried to erase God from the public 
memory and consciousness, all insti-
gated by judges who would find wide 
praise and admiration on the other side 
of the aisle, who would be called main-
stream judges—mainstream judges who 
are striking at the heart of this docu-
ment. 

What is a mainstream judge? Let’s 
understand it. A mainstream judge 
says God has no place in the public 
square. That is a mainstream judge. 

A mainstream judge says you have 
the right as an individual to have do-
minion over somebody else and termi-
nate their life if you want to. That is a 
mainstream judge. 

A mainstream judge says we are 
going to take the institution of mar-
riage and corrupt it, deconstruct it, 
tear it apart, put it back together to 
mean nothing. It means any two people 
for any reason who want to get to-
gether should be recognized as married, 
irrespective of who they are. It has 
nothing to do with fathers and mothers 
and having children. What does that 
have to do with marriage? That is a 
mainstream judge. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. SANTORUM. It is an extreme 
judge, not a mainstream judge.

The PRESIDING OFFICER. The Sen-
ator from South Dakota. 

Mr. JOHNSON. Mr. President, ref-
erence has been made at this early 

hour this morning about debasing the 
values of this institution and this 
country. If any American sadly wants 
to see debasing of the institution, they 
have only to look at the strategy that 
has been foisted upon this body and on 
the American people by the Republican 
leadership of this Senate with their 
fabrication of a ‘‘crisis’’ relative to the 
nomination and approval of Federal 
judges. 

There is no crisis. The fabricated cri-
sis the media has talked about is a po-
lite way of saying the phony crisis, the 
fake crisis. 

The reality of the situation is that 
this Senate has approved 168 Federal 
judges nominated by President Bush. 
The Senate has blocked the approval of 
4 Federal judges, a remarkable 98 per-
cent success rate. 

The ratio of unfilled judgeships is 
now at its lowest point in some 13 
years. The pace of approval of judges is 
at a higher rate than that of past 
Presidents of either political party, 
and I think it is fair to say that of 
these 168 judges, most of whom I voted 
for, virtually all, if not all, were con-
servative Republican judges. That is to 
be anticipated. They were all nomi-
nated by President Bush. 

The question is not whether we 
should approve conservative Repub-
lican judges. We have, overwhelmingly. 
The question is, Should there be some 
shred of moderation, some shred of bi-
partisanship in this institution relative 
to these judges who will serve life 
terms on the bench? These are not Cab-
inet officers. These are not people who 
come and go with whatever President 
happens to be in office. These are peo-
ple who will serve virtually their entire 
lives on the Federal bench. So this 
body has a constitutional obligation of 
advice and consent. 

Apparently, the other side believes 
unless there is 100 percent approval of 
Federal judges, that somehow we 
haven’t done our job. I would say the 
opposite, that if all we do is 
rubberstamp the nominations of any 
President, Republican or Democrat, 
this body has fallen down in its obliga-
tions, constitutionally and ethically. 

One of the great things about the 
Senate and the great traditions of the 
Senate—and there are great traditions 
in this body—is that unlike the 
House—I served in the other body, as 
did many of my colleagues—unlike the 
House of Representatives with its 
majoritarian philosophy, set up that 
way by the Founders, where if you have 
a majority of one vote, that is suffi-
cient to ram through almost anything, 
the Senate was devised by the Found-
ers of our Republic to be a moderating, 
cooling institution. That is why we 
have 6-year terms—because Senators 
are invited to take a longer term view 
of what is good for our Nation and 
what is not. 

The Senate is designed to be a body 
that doesn’t jump every time a whim is 
expressed by the public or in the polit-
ical whims of the day. Our role is to 

take a longer term view and to mod-
erate what is oftentimes the hot poli-
tics of the House of Representatives. 

It is very difficult, because of the 
rules of this body, to jam through leg-
islation for the approval of virtually 
anything of any controversy without 
some bipartisanship. That is the course 
of action we are seeing here today. 

While we have approved 168 of Presi-
dent Bush’s judicial nominations, the 
minority party, a 51-to-49 minority, 
has said these are such important posi-
tions, let’s make sure there is a general 
consensus about the support of these 
nominees. That is what the 60-vote rule 
requires. 

The other side is very frustrated be-
cause they like to jam things through 
the Senate with 51 votes, but that is 
not the way the Senate works on this 
or many other issues. 

I have to say President Bush’s nomi-
nees have received prompt hearings 
compared to virtually any other stand-
ard. That contrasts greatly with Presi-
dent Clinton’s experience. President 
Clinton was told: Don’t bring us a 
nominee who is liberal; they will not 
receive a hearing. And, indeed, they did 
not. 

We had people nominated, closed up 
their law practices and put their fam-
ily on hold for years upon years, and 
could not get a hearing under the Re-
publican leadership during the Clinton 
years. 

That doesn’t happen anymore. Now 
people who are nominated do receive 
timely consideration. They do get 
votes. They get votes on the floor of 
the Senate. But the Senate has chosen 
to use its prerogative to require bipar-
tisanship on some of the judges who 
many in this body believe fall outside 
the mainstream of conservative 
thought in terms of their politics, in 
terms of their legal interpretations. 

There is no crisis in terms of judges. 
For over a decade, we have not had the 
ratio of judgeships filled as we have 
today. President Bush has an enormous 
winning record in terms of the nomina-
tions that have been approved. Again, 
virtually all of them are conservative 
Republican judges. That is his preroga-
tive. The Senate has gone along with 
that. There is no problem there. This is 
not as though somehow the President 
is getting jammed. 

What is happening here, I think, is 
that there has been a strategy con-
cocted by the leadership of the other 
side to try to gin up political support 
among a faction of their supporters. 
What we have here is politics, an effort 
to play to the radical right. It is cost-
ing $100,000 or more of the taxpayers’ 
money for this debate, and yet what we 
have here is a phony, fake, fabricated 
crisis. This is no crisis. The Senate is 
dealing with judges in a timely and re-
sponsible fashion. 

President Bush, obviously, could 
have the approval not of 98 percent but 
100 percent of his nominees if he were 
to send to us mainstream conservative 
Republican judges, as he largely has 
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done. Clearly, it is part of the political 
strategy to look around the country 
and find a handful who fall far outside 
the mainstream of Republican or Dem-
ocrat judicial thinking and nominate 
them, knowing there will be resistance 
to these individuals. 

The thought is that by nominating 
these individuals, they can energize the 
radical right-wing political faction 
within the Republican Party. They will 
contribute money then if they see all 
this going on. It is a very cynical strat-
egy. This has nothing to do with the in-
terpretation of the Constitution. We 
are approving conservative Republican 
judges. It does have to do with able 
people who are in the mainstream, 
broadly thought. 

I think it is regrettable that we find 
this Senate and our work hijacked by 
those who want to push aside timely 
consideration in the Senate of issues 
pertaining to jobs, education, health 
care, energy, environment, our vet-
erans and our military—all the issues 
with which this body ought to be 
dealing.

The Federal fiscal year began Octo-
ber 1. Yet the Federal budget is not 
concluded. So there is so much that 
needs to be done, that we are being pre-
vented from doing as we spend these 
many hours around the clock on a fab-
ricated, phony crisis that does not 
exist. All of this to play to a very small 
faction politically in America. It has 
to do with political fundraising. It does 
not have anything to do with the qual-
ity of the court. 

I note that 95 percent of the Federal 
judicial seats are now filled. That is 
the lowest vacancy rate in 13 years. 
Last year, this Senate, led by my col-
league Senator DASCHLE, confirmed the 
largest number of judicial nominees in 
a single year since 1994. There ought to 
be celebrations on the part of the other 
side in this body over the remarkable, 
timely, aggressive approval of Federal 
judges, the highest number of judicial 
nominees approved in a single year 
since 1994. The highest level of judicial 
seats filled, ratio of seats filled, in 13 
years. That ought to be cause for cele-
bration. That is a remarkable level of 
progress, and it was done in a bipar-
tisan fashion. 

Part of that time, the Democrats 
controlled the Judiciary Committee 
with Senator LEAHY as chairman. Part 
of that time the Republicans controlled 
the Judiciary Committee. So the track 
record is truly extraordinary. What an 
irony that in the face of that reality, 
we find ourselves through the wee 
hours of the night, through the day 
yesterday, through the day today, 
being prevented from dealing with the 
real legislative issues while we talk 
about this political gamut that we 
have before us. 

Some say, well, what about the ap-
pellate court judges? That is the high-
est Federal court next to the Supreme 
Court itself, and one that truly does 
write law. Well, even there the Senate 
has confirmed 29 of President Bush’s 

appellate court nominees to date, more 
Bush circuit court nominees than—get 
this, President Bush has had more of 
his appellate court nominees approved 
by this Senate than President Clinton, 
President Reagan, or President George 
Herbert Walker Bush had by this point 
in their administrations. Yet here we 
are, the other side posing as though 
there is some sort of terrible crisis 
going on when, in fact, it is just the op-
posite. Conservative Republican judges 
are being approved at a record pace by 
this body. 

What the other side seems to find un-
acceptable is that the Democratic 
Party is insisting that one should not 
go to a lifetime Federal bench unless 
there is a generally broad consensus, 
bipartisan consensus, not unanimous 
but a broad consensus, of at least 60 
votes that that person deserves to sit 
on the bench dealing with legal issues 
that are of monumental importance to 
every American citizen for the rest of 
their lives. I think that is one of the 
great strengths of this body. That is 
one of the great strengths of the 
United States Senate, that we cannot 
be stampeded into the radical actions 
of a few but that we take a longer term 
view of what is good for America, what 
is consistent with American values, 
what is consistent with American pri-
orities, for all of our people. That is 
what is happening in this body this 
year, and that is why a few on the 
other side are objecting so strenuously. 

Now, other judges have been filibus-
tered; cloture votes have been held. 
Other judges have been held up in com-
mittee, which has been the favorite 
mechanism of keeping people from hav-
ing a vote at all. That is to be said 
even for these four. They have been al-
lowed votes in committee and cloture 
votes on the floor. They cannot get the 
60-vote requirement and so they are 
not going to the Federal bench because 
they do not have that broad-based con-
sensus of support in this body. 

That is what this body is all about. It 
is not just judges. This same 60-vote 
rule prevails on virtually everything 
we do in the Senate, from the passage 
of health care, to education, to appro-
priations legislation. Virtually every-
thing is subject to that consensus re-
quirement. I think it reflects the best 
of our values in America and, in fact, it 
represents America coming together in 
this body to try to produce legislation 
that is good for us all. It is not ideo-
logically driven. It is not the product 
of the far left or the far right. The 
product of the far left or the far right 
does not do well in this body because of 
the nature of the rules that have been 
the rules since our Republic began. It 
is one of the geniuses of the Founders 
of this Nation, that that is the pro-
foundly important role of the Senate to 
moderate the radical winds that occa-
sionally blow politically through this 
country and through Washington, DC. 

So it is a bulwark of individual free-
dom and of American values and prior-
ities that we have a body like this that 

mandates that there be greater 
thoughtfulness, greater moderation, 
greater reflection than would other-
wise be the case. 

There are other issues that we right-
fully ought to be moving on to. Re-
cently—yesterday, in fact—I visited 
the Walter Reed Army Hospital in 
Washington, DC. One of my constitu-
ents, a soldier injured in Iraq, was 
there. Senator DASCHLE and I and a 
contingent of other Senators visited 
our troops. We can take great pride in 
the quality of these young men and 
women and what they have done for 
America, what they are doing for 
America. They are extraordinary peo-
ple with great courage, and they are 
getting on with their lives as best as 
they can. 

It was heartbreaking to go from 
room to room at Walter Reed and see 
our Iraq military veterans. In one 
room, a soldier has lost an arm. The 
next room, a 20-year-old young man 
has lost both arms. In the next room, a 
young man has lost his leg all the way 
to the hip. In another room, there was 
a young man with brain damage. In an-
other room, a man has lost his feet. 
Another room, a man has lost his hand. 
In another room, an individual has lost 
his arm again. It goes on and on. 

There has been a lot of reference to 
those who have lost their lives and 
made the ultimate sacrifice in Iraq. 
Our hearts and prayers go out to them 
and their families, but we should not 
forget those as well who are alive and 
with us but whose bodies are shattered, 
whose lives are forever changed be-
cause of what they were willing to do 
for the United States of America in 
their military service. 

Their families were there. Young 
wives were there yesterday, many of 
them with very small babies, some 
pregnant. Now they have a husband 
who has no arms, who has no legs, who 
has brain damage. We need to give 
some thought to these families as well, 
think about the enormous sacrifices 
they are making for America. 

One of the great ironies and sad iro-
nies of this debate that is going on is 
that the legislation that was taken off 
the floor in order for us to have this de-
bate was the VA–HUD appropriations 
bill, the very bill where we will make 
determinations about whether these 
young men and young women, once 
they conclude their military service, 
will have the health care, the job train-
ing, and the therapy they need to get 
on with their lives. That was pushed 
aside. We do not have time for that de-
bate apparently because we need to 
spend 2 days or more of the Senate’s 
time on this phony crisis because 4 out 
of 172 judges have not been approved by 
this body. What a sad commentary 
about the priorities of the Republican 
leadership in this body. 

I do not ordinarily make partisan ref-
erences lightly. I am a Democrat. I am 
elected in a State that is overwhelm-
ingly Republican, and I am proud of 
the Republican support that has been 
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extended to me for many years. They 
are good, wonderful, thoughtful, patri-
otic, religious people on both sides, no 
question about that. But I am pro-
foundly disappointed, to the point of 
contempt, for what has happened in 
this body the last day or so with the hi-
jacking of the Senate’s agenda already 
behind schedule on these important 
issues that we ought to be talking 
about in order to take up this question 
of 168 to 4. 

I suggest that if it was 172 to 0, that 
would be good evidence that the Senate 
is not doing its job of advice and con-
sent. This body is not meant to be a 
rubber stamp. That is not what the 
Founders of this Nation thought that 
they were doing when they wrote our 
Constitution and devised the rules of 
the Senate. 

Mr. President, in 1968 New York Sen-
ator Robert Kennedy launched a Presi-
dential campaign at a time of great un-
rest and dissent in our nation. He ran a 
campaign that lasted 85 days to em-
power those who did not have the 
power, to bring justice to those who did 
not have justice, and the protest the 
direction of our great nation. At the 
beginning of that campaign, he ad-
dressed criticism of anti-war protesters 
by saying: 

There are millions of Americans liv-
ing in hidden places, whose faces and 
names were never know. But I have 
seen children starving in Mississippi, 
idling their lives away in the ghetto, 
living without hope or future amid the 
despair on Indian reservations, with no 
jobs and little hope. I have seen proud 
men in the hills of Appalachia, who 
wish only to work in dignity—but the 
mines are closed, and the jobs are gone, 
and no one, neither industry or labor or 
government, has cared enough to help. 
Those conditions will change, those 
children will live, only if we dissent. 

So I dissent, and I know you do, too. 
Mr. President, I rise today to dissent. 

I dissent to the majority of this body’s 
unwillingness to focus and deliver on 
healthcare and education. I dissent to 
this body’s inability to provide for our 
veterans. I dissent to the President’s 
blatant disregard for treaty and trust 
responsibilities to Indians. And most of 
all, I dissent this political charade. 

Instead of talking about judges, as a 
body, we should be addressing the 
unmet needs across this country. 

Our Veterans made tremendous sac-
rifices in service to our Nation. They 
have answered the call to defend our 
freedom and served our country at the 
time of its greatest need. We are trying 
to provide our veterans with the full 
benefits they have earned. While the 
White House can find money for tax 
cuts for America’s wealthiest families 
and a $20 billion lavish grant for Iraq, 
too often poverty is pled when it comes 
time to providing our veterans the ben-
efits they deserve. Right now 60,000 
veterans are waiting 6 months or 
longer for an appointment at VA hos-
pitals. I think it is important to fully 
fund VA health care so that veterans of 

Operation Iraqi Freedom can get the 
care they need when they return home. 

My own son served with the 101st Air-
borne in Iraq. He is home now. He is 
safe. He did not suffer one of these hor-
rific injuries. We are grateful for that, 
but we are very mindful that tens of 
thousands of others are still there, 
have suffered horribly, have lost their 
lives, and their families have gone 
through enormous painful stress. 

In contrast, the Republican leader-
ship in the Senate has broken their 
promise to provide an additional $1.8 
billion for veterans health care this 
year and even proposed an increase in 
prescription drug copayments that im-
pose a $250 annual membership fee for 
veterans seeking health care. Should 
we not be talking about these kind of 
priorities? It is astonishing to me that 
the Republican leadership of the Sen-
ate has set a target adjournment date 
only days from now, November 21, and 
has scheduled 39 straight hours of exec-
utive session to discuss this phony 
issue; not 39 straight hours to discuss 
critical legislation such as lack of pre-
scription drug coverage facing millions 
of American beneficiaries in this coun-
try. Do not the 40 million Medicare 
beneficiaries deserve as much atten-
tion as this phony issue is receiving? 

We are at an impasse. We do not have 
a final Medicare bill. At this rate, 
spending hours and hours discussing 
nominations which have overwhelm-
ingly been approved, instead of debat-
ing important Medicare legislation, 
makes me wonder about the priorities 
of the majority party in this body. 
They are dedicating nearly 10 hours 
each of discussion for four individual 
judges, but we cannot spend 1 hour 
each for every million individuals on 
Medicare. What is wrong with that pic-
ture? High drug spending is placing a 
heavy burden on American families, 
and many businesses are responding to 
rising drug spending by increasing the 
amount that employees must pay for 
prescription drugs. The public pro-
grams such as Medicaid and the Vet-
erans Health Administration are also 
struggling to respond to soaring drug 
spending. Finding a solution to the pre-
scription drug crisis in this country is 
a priority for me, for many in this 
body. It should be a priority for the en-
tire body. 

States and local communities are 
struggling with the worst budget short-
falls since World War II and many have 
cut back on education funding, on in-
struction time, have laid off quality 
teachers and school staff. School dis-
trict after school district in my home 
State of South Dakota are having opt-
out votes, trying to do something to 
try to make sure that children in our 
communities have the resources they 
need to learn. Parents and students are 
holding bake sales and auctions to save 
teaching jobs, music, art, other student 
activities. It would be impossible for 
our public schools to meet the strict 
demands of the new Federal education 
law if vital school services continue to 
be cut all across our Nation. 

I believe that fighting to bridge this 
gap by increasing Federal aid to the 
States and raising public awareness of 
the school public crisis is essential. I 
think it is important to recognize that 
money alone is not the solution to im-
proving our schools, but we need also 
to be cognizant of the fact that public 
schools need the financial resources 
necessary to successfully implement 
No Child Left Behind. The National 
Education Association’s State-by-State 
report on layoffs and cuts affecting 
public schools and the responses of stu-
dents, parents, and communities, NEA 
collected anecdotal data from 2003 
through the end of September and finds 
the school district stress all across this 
country. 

In my home State of South Dakota, 
our Native-American community is 
struggling badly—high unemployment, 
lack of health care, high infant mor-
tality, lack of jobs. Again, that is an-
other area that deserves the attention 
of this body. 

These are the real crises that face 
America, not a 98-percent approval of 
conservative Republican judges, which 
this body has done. 

This President has been served very 
well by the Senate on the timely ap-
proval of 98 percent of these judicial 
nominations. I submit that the four 
who have been rejected were selected 
with the thought in mind that they 
would be rejected because what the 
other side of the body wants, and I 
think what the President wants, is a 
fight. They know that a fight will ener-
gize the radical right wing of the Re-
publican Party and will energize polit-
ical contributions. Sadly, that is what 
this debate is all about. That is why 
the taxpayers are having to fund 
$100,000 or more for the cost of this. 
That is why we are not able to get on 
to the other issues that truly we ought 
to be addressing right now. 

One hundred sixty-eight conservative 
Republican judges have already been 
approved, most with my support. That 
is not the question. The Federal bench 
has a higher ratio of judges seated now 
than we have had in 13 years. The ap-
pellate judges are being approved at a 
faster rate than Clinton, Reagan, or 
George Bush, Sr. 

So the record of this body, Repub-
lican and Democrat on the Judiciary 
Committee, has been one of accelerated 
consideration of judges in a way that 
has not been seen in many years. I 
think that reflects well on the body. 
What does not reflect well on this Sen-
ate is this hijacking that has taken 
place of our agenda, where we are being 
prevented from talking about the real 
issues, the real crises having to do with 
our children, having to do with our 
schools, having to do with our seniors, 
having to do with our veterans, having 
to do with health care costs. That has 
been hijacked by a body that wants to 
talk about these four judges who were 
selected, I think, by a process where 
the President and the leadership of the 
other side knew very well that these 
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would be lightening rod candidates, 
that they do not fall within the same 
mainstream body as the other 168 con-
servative Republican judges. 

That has led to this dispute, and the 
dispute, I think, is not about principle. 
It is about energizing politics. It is 
about raising money. That is a sad 
commentary. That is contrary to the 
values of this body and of the Amer-
ican people, Republican and Democrat. 
The American people deserve better 
than what has gone on on the floor of 
this Senate over these last many 
hours. We are going to see the rest of 
today wasted as well. 

Mr. President, our roads, schools, and 
infrastructure are crumbling as Nero 
fiddles here in the Senate. Yet our 
friends in the majority complain about 
a 98 percent approval rate for President 
Bush’s judicial nominees. In baseball, 
that would equate to roughly a batting 
average of .980. A power hitter is some-
one with a batting average in the range 
of .330. That means if the Bush Admin-
istration’s judicial approval rate in the 
Senate were considered in baseball 
terms, we would be batting nearly tri-
ple what any major league manager 
would love to have. 

And consider a baseball team that 
would have a .980 winning percentage. 
A winning percentage like that would 
far surpass any record set by any team 
in major league baseball; and would 
certainly beat the losing seasons of the 
Texas Rangers when President Bush 
was their managing general partner. 

In fact, the quality of some of the ju-
dicial appointments sent up here by 
President Bush shows the same judg-
ment he used when he traded Sammy 
Sosa, a perennial home run leader, to 
the Chicago Cubs. 

The PRESIDING OFFICER (Mr. 
COLEMAN). The Senator’s time has ex-
pired. 

Mr. JOHNSON. Mr. President, I yield 
the floor. I am sure it is a great place. 
I have not been there. I am sure it is 
wonderful. He used the whole day to 
talk about that, while we hear end-
lessly, Why are we not talking about 
veterans benefits or unemployment 
when all Monday was used by the 
Democratic side to talk about Search-
light, NV. 

It is a wonderful place, I am sure, but 
I don’t know of any legislation pending 
about Searchlight, NV. Why weren’t we 
talking on Monday about these things 
and not addressing the great issues of 
the day or addressing what we need to 
be doing about the war in Iraq? In-
stead, we are talking about Search-
light, NV. Where was the protest? 
Where was the anger? Where was the 
outrage. How about rabbits eating cac-
tus? Again, I am sure it is a great 
place. No offense to anyone from 
Searchlight, NV. 

A week ago Friday, a week ago 
today, the other side ate a whole day 
up and we got no votes done on appro-
priations bills because they were chew-
ing it up on filibustering at that point. 
Where was the outrage? We were not 

dealing with the great issues of the 
day. I guess it did not matter at that 
point in time. 

I find it interesting that this is all 
about fundraising. It seems the people 
fundraising are the left. This is 
NARAL, National Abortion Rights Ac-
tion League, their Web site, going to 
task on Charles Pickering; others on 
the left, pushing this hard for fund-
raising and organizational purposes. I 
don’t think that is at the root of what 
we are talking about and why we are 
spending this time and why we are 
being tied up on something that has 
been without precedent, a blockage of 
Federal judges. This is really about a 
big issue, and that is why we are here 
at 6 in the morning on Friday, because 
we are talking about a big issue and we 
need to talk about other issues as 
well—which I agree with; we need to 
talk about other items, but we need to 
talk about this one, too. 

When you get a judiciary that is 
blocked, you need to talk about it. 
Why would these folks be blocked? 
These are highly qualified. They get 
painted different ways, but we have 
been through ad nauseam the qualifica-
tions. They are highly qualified judges 
in mainstream positions in their States 
on the highest courts in Texas and 
California—I guess Texas and Cali-
fornia are mainstream—they are on the 
highest courts. One is on the Federal 
bench in Mississippi, approved by this 
body previously. 

What this comes back to—and the 
Senator from Pennsylvania was hitting 
it when we last had the floor—was a 
discovered right by the Supreme Court, 
the right to privacy. If we blow away 
the smoke and we are stating why we 
are here at this point in time and why 
would such qualified judges be blocked, 
it is because of the court that has been 
writing laws and about the right of pri-
vacy, or this constitutional right, dis-
covery. It is not in this document, as 
the Senator from Pennsylvania pointed 
out, the right to privacy. 

I find it interesting that others have 
mentioned that the appellate court 
writes laws and that is why the judges 
are important. The lower court, the 
Federal district trial court, does not 
write laws, but the appellate court 
does. There is the issue and the prob-
lem. The appellate court does not write 
laws. The Supreme Court does not 
write laws. They interpret the laws. 
They interpret the Constitution. They 
do not write it. 

Unfortunately, people in this body 
look at it differently. Some are saying, 
yes, the court can write laws at the ap-
pellate and the Supreme Court. If that 
is the case, we have a second legisla-
tive body in Washington: We have 
three units of government, but two 
happen to be legislative and one execu-
tive. Yes, one legislative also has a 
court and judicial judges as well, but 
we have a second legislative body. And 
we are seeing this stream develop fur-
ther with some people on the other side 
of the aisle saying we should examine 

the political opinions of people we are 
appointing to the bench. 

If they are going to be a judge and 
they are going to interpret the law, 
why should a political opinion be of 
significance in the consideration? That 
is not their role. They are not a legisla-
ture. I am a legislator; you are a legis-
lator; people in this body are legisla-
tors, but those on the Supreme Court 
or court of appeals are not legislators. 

Some say, OK, we need to examine 
the political ideology of the people 
coming forward for the bench even 
though they are saying we will follow 
the law and that leads to writing laws 
on the bench. I hold to the opinion—
most people on this side do—what you 
want in a judge is someone who inter-
prets the law and interprets the Con-
stitution and does not write it. There 
would be times I would have actually 
liked a judge to interpret something to 
the right and write it more conserv-
atively. I would think that would be 
appealing to me, but I don’t want a 
judge like that. I don’t want a judge to 
do that. That is my job. That is not his 
or her job. 

I am asking for one to stay within 
the document and not to discover or 
write amendments to this document. I 
want them to interpret the law. This is 
what we are seeing seep into this. 
These are not legislators. These are not 
legislators-to-be, going on the bench, 
who write laws. They interpret the 
laws. 

What we have seen taking place is 
one of the biggest laws written by the 
bench over the last 4 years, the right to 
privacy, or as is more common 
vernacular today, this is about abor-
tion and the Supreme Court’s discov-
ering this right. That is why all the 
judges are always quizzed ad infinitum 
about their views, because if the court 
can write that law, the court can re-
peal that law, so they do not want 
someone to go on with a political phi-
losophy contrary to this, who might 
write the law differently. 

Now, we have a bad premise here. 
The court should not be writing law. 
The court should be interpreting laws. 
So stick within the documents. 

We also have a bad premise in the 
second step, looking at the political 
philosophy of someone being ap-
pointed. No, look at the qualifications 
and their willingness to uphold the 
Constitution. We are down a bad road a 
couple of steps already. That is why we 
are here at this time of day, because 
these four appellate court judges would 
be not questioned to any degree if it 
was not about political philosophy. 
That is the issue, and it is a big issue, 
and it is worthy of this discussion. And 
it is sad we are at this point because I 
have some of my colleagues here who 
want to speak and I do not want to 
dominate this half hour. 

Mr. SANTORUM. I would like to ask 
the Senator a question. You may have 
answered the question I posed earlier: 
Why, throughout the history of the 
United States, have we not had a lead-
er of the Senate, minority or majority, 
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join in blocking of a nominee to re-
quire a supermajority? Why has it 
never happened prior to this session?

I think the Senator landed on it 
when the Senator said for the first 
time we are seeing people come to the 
court not to be judges but to be legisla-
tors, to make law instead of decide 
constitutional interpretation and to 
settle disputes. So we have entered 
into a time when political consider-
ations now become much more impor-
tant than the quality of the judge, the 
temperament of the judge, the quali-
fications of the judge, the experience. 
Those are now important, but they are 
almost secondary issues to the polit-
ical philosophy of the judge because 
the courts now are fundamentally dif-
ferent than they were 50 years ago or 60 
years ago. 

Is that what the Senator from Kansas 
is saying? 

Mr. BROWNBACK. It is what I am 
saying. And it is bad that we are seeing 
this route taking place. This is going 
to lead us down a bad road. We are al-
ready started down the road. 

Now we appoint legislators for life 
with superpowers, and we are unable to 
pull them out other than maybe for 
moral turpitude. You have people who 
become—in essence, they can almost be 
dictatorial or tyrannical, and they are 
appointed for life. That is why so many 
people are so passionate about what 
takes place on the bench today, be-
cause now you have a superlegislator 
who does not answer to the public. It 
starts to get irritating to a lot of peo-
ple. 

This is not the way we should be 
going. We should be backing up and 
saying these are three coequal 
branches of government with different 
jobs—not legislators each, but a legis-
lative and executive and a judicial 
branch. This is the problem. 

If we keep going down this trail, and 
you have to examine political philos-
ophy because judges can write laws or 
you can discover rights, including 
rights of privacy in the Constitution, 
and what other rights can you discover 
in the Constitution, and it will be im-
portant to know the political philos-
ophy. Say we get one or two Supreme 
Court nominees to come up. Now we 
have somebody such that we are look-
ing at a superlegislator for life in the 
highest court of the land who can, with 
a couple of other people, rewrite this 
document—not just legislate but re-
write the constitutional document. 
That is why we have the huge fights on 
this floor. 

We used to say in the past—thanks to 
the question my colleague raised, we 
say, I disagree with the philosophy of 
Ruth Bader Ginsburg, I disagree with 
the philosophy of someone else, but 
they said they would uphold the law. 
They are confined, as I am as a legis-
lator, with a set of power and author-
ity. I do not agree philosophically, but 
they are qualified and will do a good 
job and I don’t have a good reason to 
vote against them. 

Mr. SANTORUM. This gets to the 
heart of this 168-to-4 number. The vast 
majority of the 168 are at the district 
court level, trial court level. 

What the Senator from Kansas is 
saying—and I want to make it clear—
the district court judges, by and large, 
do not make law. They are trying 
cases. Appellate court judges, we have 
seen now in recent years, have begun 
to take on the mantle of legislator in 
making law, and therefore all of the 
nominees who are being blocked on 
that side are these quasi-legislative-
type judges. 

The Senator is suggesting the super-
legislator is the Supreme Court. So if 
we are in for filibusters for appellate 
courts, can anyone imagine what a Su-
preme Court nominee fight will look 
like in the Senate now versus 20 or 30 
years ago?

Mr. BROWNBACK. Absolutely. That 
is the point. We will be in such a mam-
moth fight and engaging the entire 
country with this, how will you ever 
get that person through? 

It does go to this constitutional case 
that is being considered by the Su-
preme Court now on the flag salute, 
‘‘One Nation under God.’’ Here was a 
continuation of the discovered set of 
laws that somehow discovered that our 
kids cannot say our flag salute, ‘‘One 
Nation Under God.’’ Ninety percent 
plus of the public is for the flag salute. 
I am confident that percentage is 
ahead of that. In this body, there is 
outrage. And the Ninth Circuit, in a 
consistent opinion with 40 years of dis-
covery law, says: No, you cannot do 
that. 

So now you put somebody in a legis-
lative role—circuit court, lifetime ap-
pointment, cannot remove them—and 
the Ninth Circuit, which gets over-
turned all the time—as a group of leg-
islators they get overturned all the 
time by the Supreme Court. Now, say 
you get a Supreme Court position that 
opens. They are not going to get over-
turned by anyone. And you get people 
fearful of the tyranny of the judiciary 
which the Founding Fathers were fear-
ful of themselves. They wanted the ju-
diciary to be the most limited because 
they have the lifetime appointments. 
They have a pretty big set of powers. 
They feared tyranny could become an 
issue because it was a lifetime appoint-
ment and was not subject to the checks 
and balances of the people. 

People check and balance everyone 
in this body. But do they check and 
balance the judiciary? Where is the 
populace’s ability to check and bal-
ance? That is why this is an important 
debate and why so many are concerned. 

What we should be doing is backing 
up and saying, no, this is about the 
strict construction of the documents 
that pass through the legislative bodies 
that are in the Constitution that go 
through an extraordinary process. 
Where, as the Senator from Pennsyl-
vania pointed out, the Supreme Court 
discovers a new right in this Constitu-
tion, if we had written that in there, it 

would have taken a vote of two-thirds 
of this body, three-fourths of the 
States, to become law. This is a big, 
lengthy process and, as such, we have a 
limited number of constitutional 
amendments, as it should be. It is a 
strong document, standing over two 
centuries, and yet a court can discover 
this. 

We should back up and stand on the 
issue of, this should be about strict 
construction of what is taking place. 
This is a very important key fight to 
have. 

With that, I yield the floor. There are 
several other Members who seek to 
speak.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SANTORUM. I take a step back 
here and go through what we are doing. 
What is going on? What is going on in 
the Senate that has brought about this 
debate which has been so important? 
Can we agree on what is going on? I 
think we can. Let me use the words, 
and I would agree with these words 
written by JON CORZINE, the Senator 
from New Jersey, who happens to be 
the chairman of the Democratic Sen-
atorial Committee. 

The Senator from South Carolina 
was here and the Senator from Min-
nesota was here talking about this 
throughout the night. We can agree on 
what is going on.

Senate Democrats have launched an un-
precedented effort. By mounting filibusters 
against the Bush Administration’s most rad-
ical nominees. . . .

Unprecedented. And what does ‘‘un-
precedented’’ mean, according to the 
dictionary? Having no precedent. What 
is precedent? An earlier occurrence. 

So, having no earlier occurrence. 
What does that mean? It has never hap-
pened before. That is not me. It is not 
Republicans saying this. You have 
protestations on the other side. This 
happens all the time. Come on, no big 
deal. The Senator from Illinois will 
show a chart, look at all these filibus-
ters. Come on, no big deal. We do this 
all the time. Unprecedented. Their 
words, not mine. 

To whom? To their people? Guys, this 
is what we are really doing. We are not 
going to say this on the floor of the 
Senate, but this is what we are really 
doing. It is unprecedented. 

So what is going on? An unprece-
dented filibuster to raise the bar for 
certain nominees. That is what is going 
on. Not my words, the words of the 
Senator from New Jersey to the people 
he relies upon to support their party. 

Let’s look at the facts. Is it unprece-
dented? Since the filibuster rule was 
put in place, 2,372 nominees came to 
the floor of the Senate. Has anyone 
been blocked by filibuster? No. So you 
see, 168 to 4—stack that percentage 
against 2,372 to zero. Four? Let me ask 
if it is four. 

UNANIMOUS CONSENT REQUEST 
I ask unanimous consent that the 

Senate now proceed to the consider-
ation of Calendar No. 169, the nomina-
tion of Carolyn Kuhl to be a United 
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States Circuit Judge for the Ninth Cir-
cuit; and further provided there be 100 
hours of debate equally divided for the 
consideration of the nomination; and 
provided further the Senate proceed to 
a vote on the confirmation of the nomi-
nee, with no intervening action or de-
bate. 

Mr. DURBIN. I object. 
Mr. SANTORUM. Now it is 168 to 5. 

So that chart is now outdated that the 
Senator from Illinois will show. 

UNANIMOUS CONSENT REQUEST 
Mr. SANTORUM. I ask unanimous 

consent that the Senate now proceed to 
the consideration of Calendar No. 455, 
the nomination of Janice Rogers 
Brown to be United States Circuit 
Judge for the DC District Court; pro-
vided further that there be 200 hours of 
debate equally divided for the consider-
ation of the nomination; provided fur-
ther that following the debate, the 
Senate proceed to a vote on the nomi-
nation of Janice Rogers Brown, with no 
further intervening action or debate. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent that that unani-
mous consent request be amended and 
that we move to legislative session im-
mediately to consider an increase in 
the minimum wage and additional un-
employment benefits for the 3 million 
Americans who have lost their jobs 
under President Bush’s administration.

Mr. SANTORUM. I want to make it 
clear that you are asking, in addition 
to this unanimous consent, that we 
would do this unanimous consent in ad-
dition to this? 

Mr. DURBIN. I ask unanimous con-
sent that before we consider any unani-
mous consent request by the gen-
tleman from Pennsylvania, that we 
first——

Mr. SANTORUM. I would object. I 
object. 

Mr. DURBIN. Mr. President, reserv-
ing the right to object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. DURBIN. Mr. President, I reserve 
the right to object. 

Mr. SANTORUM. Mr. President, I 
have the floor. 

The PRESIDING OFFICER. The Sen-
ator—

Mr. SANTORUM. Thank you. 
Mr. President, I renew my unanimous 

consent request. 
The PRESIDING OFFICER. The Sen-

ator may object or not object. 
Mr. DURBIN. Mr. President, par-

liamentary inquiry. 
The PRESIDING OFFICER. The Sen-

ator will state his inquiry. 
Mr. DURBIN. Will the Presiding Offi-

cer tell us what the pending business of 
the Senate is at this moment? 

The PRESIDING OFFICER. The 
nomination of Janice R. Brown, of 
California, to be United States Circuit 
judge for the District of Columbia Cir-
cuit. 

Mr. SANTORUM. I renew my unani-
mous consent request. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DURBIN. Mr. President, I object. 
If the Senator is not going to consider 
the——

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. SANTORUM. Mr. President, I 
have the floor. 

Now that chart the Senator from Illi-
nois is going to show is 168 to 6. And I 
would project that 168 to 6 will soon be 
168 to 7 and then 8 and then 9 and then 
10; and that this number is going to ac-
tually, looking forward into the future 
of the Senate, be a good percentage. I 
might agree with him looking forward 
because we will have set a precedent 
tonight. We will have set a precedent 
in this session of Congress that will go 
to haunt both sides forever. If we main-
tain it, it will. I guarantee it. 

What we are doing here is playing 
with real bullets. I tell you there are 
folks on our side of the aisle who are 
loving what you are doing. They are 
loving what you are doing, man. They 
just think, go, baby, go. Do this be-
cause we can’t wait to get our arms 
around the next Democratic President 
who wants to stack the court with a 
bunch of people who believe God does 
not belong in the Pledge of Allegiance. 
We can’t wait—who, by the way, got 
confirmed by the Clinton administra-
tion and by this Senate. We can’t wait 
to get our arms around people who find 
in this Constitution things that are not 
in it, who believe it is their job to be 
the super Senator, the super legislator, 
the super President. We can’t wait to 
block those nominees because, do you 
know what. You did it first. You did it 
first. You can say, oh, no, we didn’t do 
it first. You did it first. You crossed 
the line. Oh, it has been threatened. It 
has been talked about around here. I 
will not deny that. I talked about it. 

Richard Paez, by the way, who tried 
to stop the California election a few 
days before the election, found some-
how or other that ‘‘you can’t hold this 
election,’’ that, to the people wanting 
to recall the Governor, ‘‘you can’t do 
that because, of course, I know more 
than the people.’’ Richard Paez, Ninth 
Circuit, overturned more than any 
other circuit in the history of the 
United States. Clinton nominees, lib-
eral, activist judges, out of step with 
the mainstream, the Senator from New 
York and maybe other Senators call 
mainstream, who says ‘‘under God’’ 
does not belong in the Pledge of Alle-
giance, who said ‘‘three strikes and 
you’re out,’’ that the people of Cali-
fornia voted for, is unconstitutional. 
The Supreme Court overturned that. 

That is the mainstream. Can’t wait 
to get at the next Richard Paez. Can’t 
wait to get at the next Marsha Berzon. 
Go on down the list of folks. Did I want 
to filibuster them? Did I want to fili-
buster Richard Paez because he was a 
district court judge? And he was awful. 
He expressed values and views that 
were so out of step with America and 
with my constituents in Pennsylvania, 
I just could not stand it. I said, come 
on. How can we continue to let these 

judges, who think they are God, who 
think they are Senators, who write 
laws that do not exist, who take the 
laws we do write and turn them into 
what they think, not what the Senate 
believed and what the President be-
lieved—how do we let these people keep 
coming at us and not do anything? 

My leader, TRENT LOTT, and my 
chairman of the Judiciary Committee, 
ORRIN HATCH, said that is not the way 
we do things in the Senate. This is the 
passion of the day. But in the Senate, 
one of the great things—and you hear 
it on both sides all the time—one of the 
great things about the Senate is we do 
not get caught up in the passion of the 
day. We understand the long term. We 
understand the greatness of America. 
We hear we are the cooling off. We do 
not get caught up with the passion of 
the day. We are the deliberative body. 
Therefore—and therefore—we have a 
higher calling than to respond to the 
NARAL ads or the People for the 
American Way ads. We have a higher 
calling. We are Senators. We look out 
for the long-term interests. 

How do you preserve the long-term 
interests? You do it by following the 
laws and the precedent. You do it by 
using what has been established over 
214 years to protect rights, and we are 
throwing it away. We are throwing it 
away, and understand the stakes of 
what we are doing here. Understand 
the precedent we are turning over and 
what we are going to unleash on the 
floor of this Senate. Do you know 
what. Maybe it is a good thing. I have 
sat here now—I will not argue against 
my colleagues, but I have sat here now, 
and I listened to the Senator from Kan-
sas. 

I would ask the Senator from South 
Carolina: Do you believe there are 
some on our side who, after listening to 
the Senator from Kansas and listening 
to the judges who have been put 
through—because we have been good 
stewards. We have allowed the Richard 
Paezs of this world to come and under-
mine our Constitution. We have al-
lowed the left to seed into the court 
system those who would destroy this 
Constitution. 

Are there not Members of our side, I 
ask the Senator from South Carolina, 
who would say, thank you, we never 
had the courage—we never had the 
courage—to change the way the rules 
are here in the Senate to make sure 
that we could protect—as I think the 
Senator from New Jersey said—‘‘pro-
tect our courts?’’ We did not have the 
courage—as the Senator from New Jer-
sey said—‘‘to stop judicial extremists.’’ 

So maybe what we should be doing, I 
ask the Senator, is thanking the Sen-
ator from Illinois—and the Senator 
from North Dakota is here—and the 
Senator from South Dakota, Senator 
DASCHLE. Maybe what we should do is 
instead of protesting this is to thank 
them for giving us a tool, for giving us 
a tool to protect this document. 
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I assure them—maybe I should not 

assure them—maybe I will ask the Sen-
ator from South Carolina, what do you 
think will happen now? 

Mr. GRAHAM of South Carolina. 
Well, to the best I can, to the Senator 
from Pennsylvania, for the last year—
this is my first year—I have seen a 
trend that seems to be getting worse 
and worse. I can assure you, as the Sen-
ator from Pennsylvania has indicated, 
that for every liberal special interest 
group there is a conservative special 
interest group that feels just as pas-
sionately as the People for the Amer-
ican Way. 

The Senator is absolutely right. I 
have been trying to say this all night. 
We are in political quicksand. You 
have put us in a place we have never 
gone before, and the more we fight and 
the more we fuss, the quicksand takes 
you deeper and deeper, quicker and 
quicker. 

The truth is, the Senate will never be 
the same if this stands because the 
Senator from Pennsylvania is exactly 
right. There will be so much pressure 
on people on our side to stand up 
against anybody who is perceived to be 
liberal—not just whether or not they 
can follow the law, but they may have 
written an article when they were in 
law school. They maybe made a speech 
somewhere about the philosophy of 
life. And it will be seized upon, it will 
be touted, and it will be shouted, and 41 
of us may buy into that. 

The advise and consent clause has 
stood the test of time. But the formula 
that you are imposing upon the Senate 
is a formula for disaster, and a big 
loser. Who loses? It is average, every-
day people who will be shut out be-
cause of special interest politics on the 
left and the right. The real big loser is 
somebody who loves the law who wants 
to be a judge but has said: I am not 
going to put myself and my family 
through that. 

So Senator SANTORUM is exactly 
right. 

The PRESIDING OFFICER (Mr. 
BOND). The Senator’s time has expired. 

Mr. GRAHAM of South Carolina. 
There will be no turning back, and this 
will destroy us over time in terms of 
the rule of law. 

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Thank you, Mr. Presi-
dent. 

Let’s not forget what this is all 
about. Mr. President, 168 of President 
Bush’s nominees have been approved by 
the Senate; 4 have not—168 to 4. That is 
the score. This President has 98 percent 
of his nominees approved. We have now 
consumed 36 hours of the time of the 
Senate railing about the four who were 
held back. 

Those on the other side of the aisle 
believe the advise and consent clause 
of the Constitution is meaningless. 
They believe their President, their Re-
publican President, should have every 
nominee, every judge. They really 
argue with the premise that these 

judges should be asked hard questions. 
They do not believe that a judge seek-
ing a lifetime appointment to the 
bench should be asked, What do you be-
lieve? What values will motivate you if 
you were in a position of power, a posi-
tion to decide cases and basically the 
position to decide the outcome of peo-
ple’s lives? 

They do not believe in that. Frankly, 
they are arguing that this Constitu-
tion, that they have sworn to uphold, 
which provides for the advice and con-
sent of the Senate before a Presidential 
nominee is appointed to the bench, 
should be tossed out. 

Those of us on the Democratic side 
disagree. I think, frankly, in their 
heart of hearts a lot of the more mod-
erate Republicans disagree. They un-
derstand that no President gets every-
thing he wants 100 percent. No Presi-
dent should, Democrat or Republican. 
But they are loyalist, and their par-
tisan loyalty is showing. It has shown 
for 36 hours. 

Let me show you the judicial con-
firmation scorecard so you will under-
stand what has happened to nominees 
sent by Presidents to the Senate. 

President Clinton’s nominees: 248 
confirmed, 63 blocked. So 20 percent of 
the nominees, one out of five sent to 
the Senate by President Clinton, were 
blocked by the Republicans, Senator 
ORRIN HATCH, and the Senate Judiciary 
Committee. 

President Bush’s nominees: 2 percent 
have been blocked. 

I listened to the Senator from Penn-
sylvania tell us, warning us that, 
frankly, stopping four judges will be re-
membered, and they will revisit this if 
the Democrats ever take control of the 
White House again. 

Well, let me remind my colleague 
from Pennsylvania, those 63 Clinton 
nominees who were blocked, most of 
them were never even given the cour-
tesy of a hearing. I know this person-
ally. Three judges from Illinois, three 
good people seeking Federal appoint-
ments, were stopped because one Re-
publican Senator—in the case of one of 
my nominees, former Republican Sen-
ator John Ashcroft of Missouri—per-
sonally stopped this nominee. This 
nominee, a good person, who would 
have been an excellent judge, was 
stopped because Senator Ashcroft ob-
jected to him. In objecting to him, he 
never got a hearing. 

So for the Senator from Pennsyl-
vania to come and warn us that if there 
is ever a Democratic President, you 
can count on nominees being stopped, 
we learned that lesson. We learned it 
when President Clinton offered nomi-
nees who were quality people, mod-
erate people, and stopped because of 
some perceived slight, stopped because 
of some perceived position on issues 
that the right wing did not agree with. 

Let me show you some of the photo-
graphs of some of these nominees. You 
can see that even this small gathering 
of nominees here represent a rich di-
versity of people across America. The 

Republicans would have us believe 
these people sent to the Senate Judici-
ary Committee by President Clinton 
were somehow radical people, people 
who did not share the views and opin-
ions of America. 

You can count on this: Within those 
people are excellent judges, people with 
the highest ratings from the American 
Bar Association, people who were re-
jected. It gets back to this, as shown 
on the next chart: The final score here 
is 168 to 4. So 168 of President Bush’s 
nominees have been approved; only 4 
have been held back. Ninety-eight per-
cent have been approved. 

I listened to the speech just given by 
the Senator from Kansas. I hope that 
those who are following this debate, 
even though I cannot imagine at 3 
o’clock in the morning on the west 
coast a lot of people are tuned in, but 
if those who are following this debate 
heard what the Senator from Kansas 
said, I think it was chilling and trou-
bling, if not alarming. It is a clear indi-
cation of what is at stake here in this 
debate. The Senator from Pennsylvania 
joined in the chorus because the Sen-
ator from Kansas said they were op-
posed to judges who were ‘‘discovering 
the right of privacy in the Constitu-
tion.’’ Those were his words, ‘‘discov-
ering the right of privacy in the Con-
stitution.’’ 

Well, the Senator from Kansas is cor-
rect. The word ‘‘privacy’’ does not ap-
pear in the Constitution of the United 
States. But those who have interpreted 
this document have come to the con-
clusion that Americans have a basic 
right of privacy. I suppose from what 
the Senator from Kansas said, that is 
judicial activism in his eyes. 

But let’s remember how that right of 
privacy first came to the Supreme 
Court and the decision made, the land-
mark decision of Griswold v. Con-
necticut, a Connecticut statute which 
said they would prohibit the right of 
married couples to buy birth control 
devices, contraception, an archaic stat-
ute from the 19th century that said 
that married couples could not buy 
birth control devices. We are talking 
about the ones most commonly known. 

The Supreme Court said that is 
wrong. We believe that the people of 
Connecticut, the people of America, 
have the basic right of privacy and 
that married couples should be allowed 
to make that decision, and no State 
government should prohibit them from 
making that decision. 

So in this case, the Supreme Court 
‘‘discovered’’ the right of privacy in 
the Constitution. The Senator from 
Kansas believes, I suppose, that this is 
judicial activism, that the court went 
too far. How many people in America 
believe that? How many people in 
America believe that States or the 
Federal Government should prohibit 
the right of couples or even individuals 
to buy birth control devices, to buy 
birth control pills? Is that this discov-
ered right of privacy at work? The 
same right of privacy, I might add, 
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that was at the core of the Roe v. Wade 
decision. 

So there we have it. They are looking 
for judges who even question the right 
of privacy in the Constitution. You 
wonder why we would even stop four 
judges because given free rein, I am 
afraid that my Republican friends 
would turn the clock back, turn the 
calendar back to the 19th century, 
questioning the right of privacy of 
Americans. 

I thought conservatives, by their na-
ture, were opposed to the overreach of 
government. But what we hear this 
morning from the most conservative 
members of the Republican caucus is 
that we have to question the right of 
privacy. That is hard to believe. 

They also went on to say, the Sen-
ator from Kansas agreed with the Sen-
ator from Pennsylvania that we need a 
check and balance on the courts. Think 
about that for a moment. Oh, it is a 
nice-sounding phrase. But think about 
the check and balance on the courts, 
and then think about the principle of 
an independent judiciary. Those two 
are inconsistent. 

The check and balance on courts 
comes in the process when the Presi-
dent nominates a judge, and when we 
review that judge’s credentials and de-
cide whether that judge receives a life-
time appointment. Then there is the 
correct belief that short of impeach-
ment, judges in America are inde-
pendent to make decisions. It is one of 
the bedrocks of our democracy. That 
has been challenged on the floor of the 
Senate today by the most conservative 
members of the Republican caucus. 

You wonder why we are here for 36 
hours? You wonder why we are taking 
all this time. It is because of the views 
just expressed this morning by two 
members of the Republican caucus 
which indicate the extreme position 
they are prepared to take, indicate why 
168 of President Bush’s nominees being 
approved and 4 being stopped is unac-
ceptable, and indicate that they want 
to change the profile and complexion of 
the judiciary across America in pro-
found ways. 

The Senator from Pennsylvania has 
political amnesia. He comes to the 
floor this morning and forgets that 63 
of President Clinton’s nominees never 
even received a hearing, not even the 
dignity of a hearing. And he warns us 
in a booming voice: We will remember 
this if there is ever a Democratic Presi-
dent. 

I say to the Senator from Pennsyl-
vania, he is suffering from political 
amnesia. He has failed to acknowledge 
that 63 of President Clinton’s nominees 
were never even given the dignity of a 
hearing. That was a sad outcome for 
those nominees and their families. To 
think we are not going to stop this 
process at this point in time, that we 
are going to continue on for another 3 
hours is, frankly, I think, unfortunate. 

Yesterday, I went with a group of 
Senators out to Walter Reed Hospital 
to visit with some of our injured sol-

diers. Senator TIM JOHNSON from South 
Dakota was in that group, as well as 
Senator BYRON DORGAN of North Da-
kota. There were about a dozen of us 
who went out and visited with these 
soldiers. It is something I am not going 
to forget. These are some of the best 
we have who have given the most. They 
have been subject to injuries which are 
truly sad and tragic in a way, but their 
courage and their determination are 
going to stick with me. 

Why aren’t we talking about Iraq? 
Why aren’t we talking about the vet-
erans? Why aren’t we talking about the 
need for this country’s national secu-
rity or its economy? Really, because 
there is another agenda in play here. 
We are involved in a made-for-TV fili-
buster. That is what this is all about. 
This isn’t for real. Those cots were 
props on a stage. I walked around the 
Senate. Most of those cots are still cold 
as ice. They have never been warmed 
by a Senator’s body. They were 
brought in here so Fox TV News and all 
the right wing talk shows could say: 
My goodness, we are staying up all 
night. There is a handful of Senators 
who have given a lot of hours here, no 
don’t about it. This is a made-for-TV 
filibuster. Sadly, we are ignoring the 
agenda of this country. 

My colleague from North Dakota is 
here, and I yield the floor to him. 

The PRESIDING OFFICER. The Sen-
ator from North Dakota. 

Mr. DORGAN. Mr. President, I appre-
ciate the comments of my colleague 
from Illinois. This is, in many ways, an 
interesting debate and certainly an im-
portant debate largely because it is al-
leged that we have embarked on some-
thing unusual, something unique. Of 
course, that is not the case. 

The issue of filibusters is not a 
unique issue in the Senate. Let me talk 
just for a moment about something I 
listened to on the radio on the way in. 
C–SPAN is covering this by radio. I 
heard my colleagues, as my colleague 
from Illinois indicated, on the other 
side of the aisle talk about this issue of 
right to privacy. There is no right to 
privacy, they say. What is this right to 
privacy that somehow has been manu-
factured? They don’t agree with the 
right to privacy. The American people 
don’t have a right to privacy, they say; 
that is not in the U.S. Constitution. 

Let me give an example of right to 
privacy issues that relate directly to 
the issue of judgeships. We have a 
nominee before us named Carolyn Kuhl 
who is a State judge. Carolyn Kuhl was 
involved in a case and dismissed a 
claim and then was overturned in her 
dismissal. Let me describe the claim. It 
was an egregious invasion of privacy. 

An oncologist was giving a breast 
exam—in fact, a full examine, includ-
ing a breast exam—to a woman in his 
examination room. Another person was 
in the room with a white coat, another 
male. That male turned out to be a 
pharmaceutical salesman. No, not a 
doctor, a pharmaceutical salesman ob-
serving the full physical, including the 
breast exam of this patient. 

The patient sued. Judge Kuhl dis-
missed it, just threw it out. This 
woman had no right to privacy, no 
right to expect privacy. That is what 
the judge said. 

That judge was overturned on appeal, 
and the court that unanimously over-
turned that said: The conduct was 
highly offensive—that is, allowing an-
other male in the room to observe, and 
not even a doctor but a pharmaceutical 
salesman—that conduct was highly of-
fensive and the patient had an ‘‘objec-
tively reasonable expectation of pri-
vacy.’’ 

My colleagues suggest this is a man-
ufacturing of some right that doesn’t 
exist. This woman has no right no pri-
vacy in the Constitution. Judge Kuhl 
would have it right, they would say. 

Judge Kuhl didn’t have it right. This 
happens to be one of the judges who 
has been held up by the Senate—one of 
the 4; 168 approved, 4 not approved. 
This particular judge we decided does 
not merit approval by the Senate. The 
other side says there is no right to pri-
vacy, so don’t be critical of this judge; 
there is no right to privacy for the 
American people. 

I don’t understand that argument. I 
hear it, but I don’t understand it. That 
is rooted somewhere in the 1930s or the 
1920s or perhaps the 1880s. It is cer-
tainly not what the American people 
would expect someone in the Senate to 
be asserting in the year 2003, that the 
American people have no right to pri-
vacy, or that Judge Kuhl’s decision is 
the right decision, and that has already 
been determined. That was thrown out 
on appeal—unanimously, I might say. 
So Judge Kuhl is not advancing in the 
Senate. We make no apologies for that. 
This is someone far outside the main-
stream whose record of decisions indi-
cates to us we don’t want to elevate 
this person to a lifetime on the Federal 
bench. 

Let me just say with respect to the 
168 approved, 4 not, 2 of those are North 
Dakota Federal judges, judges from my 
State. Both are Republican and both 
nominations I was proud to support. 
They are both now on the Federal 
bench in North Dakota. I played a role 
in getting them there, and I am pleased 
I did. I think they will be great Federal 
judges. 

That happened the right way. The ad-
ministration visited with Senator 
CONRAD and myself and selected from 
among some good candidates two judge 
candidates we supported who we think 
will do well on the Federal bench. 

There are other approaches to this. 
One is, for example, saying to the two 
California Senators: It doesn’t matter 
what you think, we are going to pick 
an ultraconservative in California 
whose record doesn’t merit support by 
the Senate, and we are going to try to 
shove it down your throat because we 
believe we have a right to do that. 
That is the attitude. There is a kind of 
arrogance there, in my judgment. 

When they wrote the U.S. Constitu-
tion, the Framers decided they were 
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going to have a couple of steps to this 
process. I am glad they did. In fact, 
they almost decided the President 
should not be involved in the process. 
That was part of the discussion because 
they didn’t want to give that much 
power to one person in this country, 
but they finally made a compromise 
with respect to judges. They said the 
President will nominate and the Con-
gress will have a role of advising and 
consenting. That is, the President will 
nominate and the Congress will say yes 
or no. 

We have been extraordinarily cooper-
ative with respect to this President. In 
almost all cases, we have said yes. In 
four, we have said no. For that, we now 
have a 30- or 39-hour extravaganza in 
which, when I was driving in this 
morning, I heard my colleagues talk 
about corruption and all the code 
words they have developed especially 
for this debate, especially for their po-
litical friends so the word will mean 
something and it becomes much more 
than actually exists. This is all a man-
ufactured debate. 

They say there has never been a fili-
buster. That is not true. But if you say 
it eight times an hour for 39 hours, 
maybe some people will believe it. I 
don’t know. 

This is the oft-repeated old story 
about the man who comes home at 2 
o’clock in the morning, having been 
drinking and with lipstick on his col-
lar. And his spouse angrily confronts 
him and says: Where have you been? 

He says: Riding my bicycle. 
She says: That can’t be true, I took 

your bicycle to the shop yesterday. 
He says: That’s my story, and I’m 

going to stick to it. 
That is what is happening here: It is 

my story, patently untrue, obviously 
false, but they stick to it. They say 
there has never been a filibuster. The 
fact is, when the Republicans were in 
the minority, they filibustered 16 
nominations in 1 Congress alone. So if 
they say it eight times the next half 
hour, just understand, it is not true. 
They can say it, say it, and say it, but 
it is not true. 

I guess debate is an opportunity to 
exchange views. It does not require 
someone to tell you the facts. The facts 
are, as my colleague from Illinois indi-
cated, many of the nominees in the 
previous administration never even got 
a hearing—not even a hearing. But in 
addition to that, there have been nu-
merous filibusters, and some of my col-
leagues, in fact, who are here this 
morning voted against cloture to sus-
tain a filibuster, some of the same ones 
who are making this claim. 

I don’t understand, I guess, how they 
think it sticks just to stand up here 
and say something they believe to be 
the case when they know it is simply 
not true. 

Let me, in the couple of minutes I 
have remaining, talk about some of the 
issues I wish they had passion to ad-
dress. This, in many ways, relates to 
the right to privacy. 

The President and my colleagues on 
the other side of the aisle have decided 
in recent days that this young lady—
her name is Joni Scott, who went to 
Cuba to distribute free Bibles—will be 
fined $10,000 by the U.S. Department of 
the Treasury. Why? Because she exer-
cised her right to travel and distrib-
uted free Bibles to the poor people of 
Cuba. 

She now is subject to a $10,000 fine. I 
tried to change that the other night. I 
couldn’t do it. The majority in this 
Congress and the President said: Abso-
lutely not, we are going to maintain 
these travel restrictions that restrict 
the right of the American people to 
travel. 

By the way, this woman is going to 
get no relief. A $10,000 fine for an 
American citizen who distributes free 
Bibles in Cuba—maybe we could be 
talking about that this morning and 
see if we can agree that it is a perver-
sion to do this. It seems to me this 
woman has some rights. Yes, the right 
to travel, perhaps the right to privacy, 
the right to distribute free Bibles. But 
the majority party says: No, she has no 
such right, none at all. 

Let me ask if we might not want to 
talk about another subject during 
these 39 hours. We have lost 3 million 
jobs in the last couple of years with a 
failed economic policy. 

This is a picture of a Huffy bicycle. 
They used to be made in the United 
States. In fact, right here under the 
handlebar they used to have a decal 
that was the American flag decal. Mr. 
President, 850 workers in Ohio were 
fired because they were making $11 an 
hour, and they moved this bicycle man-
ufacturing plant to China where they 
can pay 33 cents an hour, and they took 
this flag decal off the handlebar and 
put on a decal of the globe. Not an 
American flag, a globe. Why? Because 
they decided $11 an hour is an egre-
gious wage, outrageous amount of 
money to pay people when you can 
make it for 33 cents an hour in China, 
working 16 hours a day, 7 days a week. 
So we lost 850 jobs. These 850 people 
went home and had to tell their fami-
lies: I lost my job. I am a good worker. 
I tried hard, but I couldn’t compete 
with 33 cents an hour. 

I wonder if maybe we wouldn’t have 
the same passion on this floor to talk 
about jobs that Americans had but 
don’t have any longer. Could we have a 
few of our friends stand up and join us 
to have a 39-hour debate about jobs the 
American people need, want, and de-
serve but don’t have because these jobs 
are moved to parts of the world where 
people are paid 33 cents an hour. 

I could hold up another chart to show 
you 12-year-old kids working 12 hours a 
day, being paid 12 cents an hour, and 
they get the jobs and those jobs leave 
this country. Is there a passion on this 
floor to talk about that? Oh, no, we 
don’t have time. This isn’t a big issue. 

The passion is to stand up here and 
say with respect to the four nominees 
to the court who have not advanced 

that we are engaged in a filibuster that 
has never before been done. That is ab-
solutely, patently false, and the people 
who make that charge know it. 

My hope is we can stop some of this 
and get on to the things that really 
matter to the American people and the 
economy and the future of this coun-
try. 

My colleague from Illinois I know 
has additional comments.

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. Mr. President, I thank 
my colleague from North Dakota for 
reminding us that there are issues out 
there about which the American people 
really care. I dare say if you go to Mis-
souri, Illinois, North Dakota, South 
Carolina, Georgia, or Minnesota and 
take the average person on the street 
and ask them: ‘‘Where in the list of pri-
orities in your life is the fact that 4 
judges out of 172 nominated by Presi-
dent Bush have not been approved,’’ 
my guess is they are going to say: I 
didn’t even know that. Is that a big 
problem? 

In fact, this morning’s Washington 
Post has an interesting story about 
what we are doing here, this made-for-
TV filibuster. They say:

The greatest deliberative body shows what 
it does best—talk itself silly.

That is the Washington Post this 
morning. They refer to filibuster but-
tons—we have them on both sides of 
the aisle—filibuster T-shirts, and fili-
buster bingo games. 

I am glad they didn’t disclose the 
identity of this man, but they went out 
and asked one of our Capitol Police of-
ficers what he thought about this mar-
athon debate. He probably would lose 
his job if his name were disclosed be-
cause of the Republican majority. Here 
is what this man said, a Capitol police-
man who has been standing guard over 
the Capitol through the wee hours of 
the morning while we gassed on here 
on the floor about our favorite political 
issue: the lack of confirmation of four 
judges. 

Incidentally, for those who are keep-
ing score, I believe it cost us about a 
quarter of a million dollars in taxpayer 
money for additional pages to be print-
ed in the CONGRESSIONAL RECORD and 
for additional Capitol Hill Police over-
time protection because of this 39-hour 
marathon—a quarter of a million dol-
lars. 

Let me get to the quote from this 
Capitol policeman. They asked about 
the made-for-TV filibuster. He said:

I can see it if it was something important, 
like the budget or Iraq, but who cares about 
judicial appointments. They should get a 
life.

There is a lot of wisdom out there 
standing in the hallways and in the 
streets in the cold wondering what in 
the world we are doing here. The Sen-
ator from North Dakota knows full 
well, if you go to his State or my State 
and talk about 3 million jobs lost under 
the Bush administration, those are the 
numbers they care about, not 168 to 4. 

VerDate jul 14 2003 00:43 Nov 15, 2003 Jkt 029060 PO 00000 Frm 00069 Fmt 0624 Sfmt 0634 E:\CR\FM\G12NO6.641 S12PT3



CONGRESSIONAL RECORD — SENATES14752 November 12, 2003
The Republican majority is out of 

touch. They just don’t get it. They 
don’t understand what real families 
and real businesses across America 
care about. 

The cost of health insurance—for 
goodness’ sake, how much time have 
we spent in the Senate talking about 
the cost of health insurance this year? 
Nada, zero, rien, not at all. No time to 
discuss the cost of health insurance, 
the biggest single issue facing families 
and businesses across America, but, 
boy, for four judges we are prepared to 
stand on this floor for 36 hours and 
grind red meat for Fox TV News and 
the right-wing radio boys. We will 
spend night and day. We will bring in 
our props such as cots and suitcases, 
and we will pretend this is a really se-
rious filibuster and ignore the really 
serious issues that America really 
cares about. 

You wonder why fewer and fewer peo-
ple take the Senate seriously? You 
wonder why fewer and fewer people 
vote? It is because of this kind of cha-
rade. 

Mr. DORGAN. Mr. President, will the 
Senator from Illinois yield? 

Mr. DURBIN. I yield for a question. 
Mr. DORGAN. In the previous admin-

istration, over 50 nominations were 
sent to the Congress in which there 
wasn’t even 1 day of hearing—not even 
the courtesy of allowing someone to 
come to the Capitol for a hearing. Were 
any of the folks who are now on the 
floor of the Senate complaining about 
our holding up four judges who did get 
a hearing but we decided not to con-
firm—were any of the folks com-
plaining back then that those 50 nomi-
nees never got a hearing? 

Mr. DURBIN. I say to the Senator 
from North Dakota, their passion for 
justice did not apply to a Democratic 
justice. Their passion for justice did 
not apply to 63 nominees who were not 
given a chance to come to the Senate 
floor. Their passion for judges did not 
apply to those men and women whose 
lives were changed forever. But when it 
comes to these four, we take up the 
time of the Senate, take up the money 
of the taxpayers to divert us from 
issues that people really care about. It 
tells us what it is all about. 

When the Senators from Kansas and 
Pennsylvania come to the floor and 
say, We want judges who don’t discover 
the right of privacy in the Constitu-
tion, is that a conservative value, is 
that a family value—to reject the right 
of privacy? That is what they said, and 
I don’t get it. If that is what they are 
for, they are clearly out of the main-
stream, and we ought to take a closer 
look at every job. 

I even think Robert Bork, when he 
was trying to get on the Supreme 
Court, said he agreed with Griswold v. 
Connecticut, a right to privacy case. 
What we heard this morning from the 
most extreme members of the Repub-
lican caucus is they will not even ac-
knowledge a right of privacy for indi-
viduals and families across America. 

That is a sad outcome and one I think, 
frankly, should be challenged because 
if that is really the standard we are 
going to play to, I am going to look a 
lot harder on the Senate Judiciary 
Committee to make sure we don’t have 
nominees given lifetime appointments 
to the bench who would have our Gov-
ernment raiding the bedrooms and pri-
vate lives of Americans. That is what 
it is all about. It should not be allow-
able. 

I see the majority leader on the floor 
and I respect him very much, but this 
is wrong. What we are doing is wrong. 
This made-for-TV filibuster over 4 
judges after the President had 168 ap-
proved—why aren’t we talking about 
issues people really care about, such as 
the cost of health care, the loss of jobs, 
the poor soldiers coming back injured 
who need help in veterans hospitals?

The Presiding Officer is chairman of 
the Veterans’ Administration and HUD 
subcommittee on the Appropriations 
Committee. We had to pull his bill 
from the floor the other day. We did 
not have time to finish the bill, the 2 
hours it would take to finish that bill—
$62 billion, if I am not mistaken, or $68 
billion for the Veterans’ Administra-
tion—because we had to hurry on to 
this made-for-TV filibuster. That is 
sad. We should do the people’s business. 
We should focus on things that Ameri-
cans really care about. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

COLEMAN). The Senator from Pennsyl-
vania. 

Mr. SANTORUM. Mr. President, to 
be referred to as an extreme Member of 
the other side of the aisle, I would like 
to suggest that this extreme Member 
on the other side of the aisle never 
voted against cloture on a judicial 
nomination. How extreme is this Mem-
ber versus the Member who just spoke, 
who has voted repeatedly and repeat-
edly and repeatedly and repeatedly and 
repeatedly against cloture? Who is the 
extremist? 

I will posit that to the American peo-
ple. Who is the extremist? The Senator 
from Pennsylvania, who never in his 
career voted, ever, against a cloture pe-
tition for a judicial nomination or the 
Senator from Illinois, who has led the 
effort, organized the posse, to fili-
buster, for the first time in American 
history, nominations for the court? 

This is only 168 to 4. When the rules 
are changed, upon changing the rules 
you have to start with one. Then you 
do two. Then you do three. Then you do 
four. And today we do five. Today we 
do six. Next month it will be seven. 
Then it will be eight. Years from now, 
it will be 127, and then 3,455. It starts 
with one. It starts with the change. 

There have been 2,372 nominations 
since the filibuster rule was put in 
place; zero blocked on the Senate floor. 
It has never been done in history. 

Oh, it is only four, just a few. We are 
doing great. ‘‘We just started,’’ is what 
they are not saying—we have only just 
begun. We just started this, folks. Not 

the Senator from Pennsylvania, not 
the Senator from South Carolina, not 
the Senator from Missouri. The Sen-
ator from Missouri opposed a judge. He 
said, look, have an up-or-down vote and 
then I will vote no. That has been the 
way it has been done here. This idea 
that we have filibustered nominations 
by folks not getting a vote in com-
mittee, let us look at the record. 

Fifty-four Bush nominees under the 
Democratic Senate got no hearing, did 
not get confirmed. Have we complained 
that they were filibustered? No, be-
cause they were not. Every President 
at the end of his term has judicial 
nominations in committee who have 
not gotten through, for a variety of 
reasons. It is just the flow of the Sen-
ate. In this case, 54 Bush nominations. 
How many Clinton nominations, after 8 
years? Forty-one. 

Let me repeat this again because we 
are saying this is different; Clinton was 
treated so unfairly. There were 377 
nominations, 1 defeated on the floor, 
up-or-down vote. No filibuster. 

I remember—the Senator from Mis-
souri, I am sure, can remember this—
Richard Paez. I do not know if the Sen-
ator from Missouri voted against him 
or not, but I sure did. I did not vote 
against cloture because the Senator 
from Mississippi, Mr. LOTT, and the 
chairman, Senator HATCH, said: Do not 
set this precedent. Do not change the 
rules. It is going to come back and bite 
us. We cannot do this. It is too impor-
tant to the future of the Senate. It is 
going to undermine the judiciary. The 
Ruth Bader Ginsburgs of this world, 
the Antonin Scalias of this world will 
not have a prayer getting through this 
place. The best and the brightest are 
going to get knocked away or scared 
away if we raise this bar, if we allow 
the extreme elements of either party to 
start to run the Senate. We cannot let 
this happen. 

As much as we may want to, as much 
as we did not want Richard Paez to be 
a Ninth Circuit Court judge, you have 
to hold back. You cannot let the pas-
sion of the moment completely destroy 
the precedent that has served this body 
and this country so well. Do not suc-
cumb to the special interest groups 
who are pleading with you. Come on. 

The Senator from South Carolina 
said just in the last hour that for every 
one liberal special interest group there 
is one conservative one. Guess what. 
When the shoe is on the other foot, do 
you think we are going to say, oh, well, 
we are going to go back to the way it 
was; we are going to let you have all of 
your liberal judges; we are only going 
to require 51 votes? Fat chance. Fat 
chance. 

Mr. GRAHAM of South Carolina. Will 
the Senator yield for a question? 

Mr. SANTORUM. I will yield the 
floor to the Senator from South Caro-
lina. 

The PRESIDING OFFICER. The Sen-
ator from South Carolina. 

Mr. GRAHAM of South Carolina. For 
something that is a waste of time, it 
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has been hard as heck to get to say 
anything around here because every-
body is so fired up about talking, which 
I think is good. We have been in almost 
39 hours, and if Senators get 15 minutes 
to express themselves they are lucky, 
which I think is a testament to how 
important this is to people. 

I am very proud of what the Senator 
from Pennsylvania has tried to tell the 
body about what the future will be 
like. The Senator from Minnesota and 
the Senator from Georgia, my two good 
friends, my classmates, we were not 
here during a lot of these problems of 
the past. We are worried about the fu-
ture. 

I want to very quickly respond to my 
good friend from Illinois. Here is what 
I am willing to do—and I do not know 
who the Capitol Hill policeman was, 
God bless him for serving—I am willing 
to stand by a poll of all the cops in 
America and see whether they think 
appointing a judge is a big deal. It is 
my belief that most cops in America 
have had experiences in court that 
they really would like us to pick judges 
wisely. As a prosecutor, I can assure 
my colleagues who the judge is mat-
ters. I can assure my colleagues that 
most police officers do watch how the 
court operates, and they are concerned 
about the quality of judges because 
many of them have made cases risking 
their lives only to see it bounced. 

So I totally disagree that this police 
officer is speaking for the mainstream 
of cops. Cops care about judges. 

The Washington Post—I am not a 
great fan of the editorial page, but I 
read the Washington Post about what
they think is going on here today. On 
February 5, 2003, the Washington Post 
said this filibustering of judges—
Miguel Estrada—is really not a good 
thing. A world in which filibusters 
serve as an active instrument of nomi-
nation politics is not one either party 
should want. 

Well, the extreme Senator from 
Pennsylvania shares the same views as 
the Washington Post, which begins to 
bother me a little bit. Maybe he should 
be a little more extreme. But what he 
is saying is what the Post said back in 
February. You do not have to be a 
rocket scientist to figure this out be-
cause I figured it out. I am not a rock-
et scientist. 

This is about manufactured con-
troversies. Judge Pickering, oh, this is 
no big deal. Why are the Senate Demo-
crats sending out urgent e-mails saying 
send us money, my God, the country is 
about to blow up because the Bush ad-
ministration is devoted to using the 
courts to its political advantage? If 
that does not get your blood boiling, 
what would? It would scare me if I got 
a memo from somebody who is a re-
sponsible member of the Senate Demo-
cratic leadership saying, send money 
quickly. The Bush people are taking 
over the courts, and they are going to 
put a guy on the court named Charles 
Pickering. While he was in law school, 
he wrote an article about making sure 

the ban on interracial marriage in Mis-
sissippi was not stricken down. 

As a State senator in the 1970s, Pick-
ering worked to repeal the important 
provisions of the Voter Rights Act. 
That ought to scare you to death if you 
believe in racial harmony and justice. 

This e-mail is totally in contradic-
tion of what has been said on the Sen-
ate floor. The e-mail says that Senate 
Democrats have launched an unprece-
dented effort. If you have listened to 
everybody for the last 33 hours, this is 
just business as usual. The e-mail is 
the best evidence of what is going on 
over there. They have picked a few 
judges, for whatever reason. They have 
manufactured controversies about who 
these people are, and they are ruining 
their lives. 

Judge Pickering was approved by 
this body 12 years ago. I would daresay 
this body would not have unanimously 
put him on the district court as a Fed-
eral judge if they believed he was writ-
ing articles supporting interracial mar-
riage bans and that while he was a 
State senator he actively undermined 
the rights of African Americans in Mis-
sissippi. That makes no sense. That 
means this place is totally asleep and 
worthless when it comes to screening, 
or they are manufacturing controver-
sies about this judge. 

Judge Pickering was voted well 
qualified, the highest rating one can 
get from the American Bar Associa-
tion. I am convinced that the ABA is 
not putting people on the bench well 
qualified if they believe they are a 
bunch of racists. It goes on and on with 
all four of these people, and it soon will 
become 12. That is why I am so upset. 

Special interest groups who do not 
live in Mississippi have declared war on 
the basic essence of who Charles Pick-
ering is, defying all of the evidence out 
there by people who know him the best 
and what he has done with his life. 
That is a sad state. That will lead to 
chaos, and the Senator from Pennsyl-
vania is absolutely right. You are 
going to have people applying for these 
jobs in the future who will have never 
uttered a word about anything because 
if they say anything that may get a 
liberal or a conservative special inter-
est group mad at them, they will come 
and knock their head off. That is why 
we are here at 10 minutes after 7 and 
you have to really watch it to make 
sure you do not deny your colleagues a 
chance to speak because contrary to 
what they say over there, this is a big 
deal to everybody, and, my God, it 
ought to be. If it gets to be where it is 
not a big deal to how a judge is ap-
pointed and nominated, and whether 
you follow the Constitution, our prob-
lems with the economy pale in com-
parison with our problems as a nation. 
When politics enters the judicial arena 
and the judicial arena just becomes an-
other form of politics, then we have 
drifted far astray from where our fore-
fathers wanted us to be. 

I will yield to my colleague from 
Missouri.

The PRESIDING OFFICER. The Sen-
ator from Missouri. 

Mr. BOND. Mr. President, I could not 
agree more with my colleague from 
South Carolina. When I hear asked on 
this Senate floor, who cares about judi-
cial appointments, who cares about the 
important judiciary that makes deci-
sions that affect our everyday lives, I 
would join with him in saying that the 
people in Missouri care. 

I have found all of the problems—and 
there are many problems, there are 
lots of concerns. People are concerned 
about Iraq. They want to see the Presi-
dent carry on the war against ter-
rorism. They are concerned about jobs. 
They are very grateful, I might add, 
that the Republican Congress has given 
the economy such a boost with its good 
fiscal policy and gotten the economy 
growing, an economy that President 
Bush inherited that was in the tank, 
but it is starting to grow, and we want 
it to grow faster. They ask me more 
about this unprecedented filibuster of 
judges than anything else. 

No matter where I go, in the rural 
areas, in the big cities, in the suburbs—
my colleagues on the other side ask, 
who cares? Well, people in my State 
understand. They know how important 
the judiciary is. They know that appel-
late courts, the courts that oversee dis-
trict courts usually in many States, 
make decisions that affect our every-
day lives. 

The Senator from South Carolina 
was right. The police officers, the sher-
iffs, these are the folks who go out and 
risk their lives and then they see ap-
pellate judges, people on appeals 
courts, making decisions that turn 
these criminals loose. And they say 
what is this all about? I am risking my 
life, I am out there getting shot at, 
trying to bring somebody in, and an ap-
pellate court judge misuses the law to 
set him free. Our police officers, our 
law enforcement officers today under-
stand the constitutional rights. They 
know. They have to abide by the stand-
ard. They have to respect the rights of 
all citizens. But when they do that, 
when they go through all of the steps 
and do it right and then a criminal is 
turned loose, they, who have risked 
their lives, know how important these 
judges are. 

My Democratic colleagues complain 
that we are taking time. Well, I have 
been waiting to get on the floor be-
cause this is something we need to talk 
about. We have listened to them all 
year long delay, filibuster. They 
bragged about they finally passed the 
Healthy Forests bill to stop the 
wildfires that have burned in California 
and threaten many States, and do my 
colleagues know what they are doing? 
They are filibustering the ability to 
take that bill to the conference so we 
can get it passed. They are filibus-
tering that. 

My colleague from Illinois was talk-
ing about how long it took us to get to 
the VA-HUD bill, a bill I am respon-
sible for. Well, something may have 
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interfered with taking up that bill 
when the minority whip spent 81⁄2 hours 
on the Senate floor on Monday com-
plaining about filibusters. Excuse me, 
but what is that when he will not re-
lease the floor beginning at 1:30? I gave 
up. I heard he went 81⁄2 hours, maybe it 
was 91⁄2 hours. I decided to turn on the 
ball game about then. But we were 
blocked from doing anything. We were 
blocked by the same Democrats who 
complained, after they filibustered all 
year long, that we are talking too 
much. 

There is a lot to be said, but the most 
important thing I can say is that the 
President has nominated 46 people to 
serve on the Federal circuit court, and 
the Senate has confirmed only 63 per-
cent. This is what we are talking 
about, unprecedented. The President 
has made four nominations to the 
Court of Appeals for the DC Circuit, 
the second highest court in the land, 
and only one has been confirmed. 

Despite the self-congratulations of 
the Democrats who say they have con-
firmed 168, they have not confirmed 37 
percent of the circuit judges. What 
nominee has withdrawn his name? One 
of the most qualified people ever nomi-
nated for the judiciary. Three remain 
filibustered. Three more are being 
threatened with that fate. Numerous 
others are being blocked or delayed by 
the minority. The reason most cited is 
that these nominees are out of the 
mainstream. 

The mainstream, it appears, is de-
fined by a few of my colleagues and 
some of the most liberal interest 
groups in the country. I know the lib-
eral interest groups, the Hollywood 
group, put in a lot of money, and they 
have strange ideas of what the main-
stream is. When you talk about some 
of their mainstream Hollywood people 
or People for the American Way ideas, 
I tell my colleagues, that dog does not 
hunt in Missouri. I imagine it does not 
hunt in South Carolina, Georgia, and 
Pennsylvania either. 

If that is the litmus test, let us talk 
about who is in the mainstream. For 
the Ninth Circuit, Judge Carolyn Kuhl, 
the American Bar Association says she 
is well qualified for the position. Oh, 
earlier on, that was going to be the 
gold standard. The Democrats said: We 
cannot appoint anybody who is not 
rated at least qualified by the Amer-
ican Bar Association. 

She is rated well qualified, a distin-
guished career as an attorney with the 
Department of Justice, U.S. Solicitor 
General, a clerk for the United States 
Supreme Court. Twenty-three women 
judges on the Superior Court of Los 
Angeles, and nearly 100 judges who 
serve with her have spoken out on her 
outstanding abilities and profes-
sionalism. The litigation section of the 
L.A. County bar has also. Are those 
people out of the mainstream? Are 
they somehow different? Are they 
somehow unworthy? 

Then Judge Janice Rogers Brown, 
she is the first African-American 

woman to serve on the State’s highest 
court. She was retained by the support 
of 76 percent of the voters in her last 
election. That is in California. Is 76 
percent of the California voters out of 
the mainstream? Academics from col-
leges across the State have written in 
to speak about her professionalism and 
evenhandedness. Sounds like main-
stream to me. 

They like to think that the panel of 
the Ninth Circuit, which is the most 
liberal, most overruled, most out of 
touch circuit court in the Nation, is 
mainstream, but this panel of Ninth 
Circuit judges tried to stay the recall 
election in California. The Ninth Cir-
cuit judges declared that the words 
‘‘under God’’ in the Pledge of Alle-
giance are unconstitutional. Is that the 
mainstream? Two Democrats appointed 
to the Ninth Circuit ruled that con-
victed felons serving a life sentence 
have a fundamental right to procreate 
by artificial insemination. Are they in 
the mainstream? Where is that in the 
Constitution? 

Mr. President, I have many col-
leagues who need to speak. I have a 
whole lot more to say. I will be sharing 
it with you. But most of all, I am hear-
ing from the people in Missouri who 
know their lives could be affected by 
what the nominees of the appellate 
courts in the Nation can provide.

After 9/11, a Jordanian named Osama 
Awadallah was apprehended after ma-
terial linking him to some of the hi-
jackers was found in a car parked at 
Dulles by one of the hijackers. It was 
established that Awadallah knew two 
of the hijackers and had met with one 
of them up to forty times. But Clinton 
appointee Judge Shira Scheindlin dis-
missed his charges and in the process 
struck down a federal material witness 
statute long used by the Department of 
Justice to detain witnesses who are a 
flight risk. The fact that this was well-
settled law used by the prosecution was 
no deterrent to the judge. Fortunately, 
she was overruled by the court of ap-
peals. 

Yesterday, we also heard about Clin-
ton appointee Judge Jed Rakoff, who 
ruled that the federal death penalty is 
unconstitutional, again disregarding 
well established precedent. In his opin-
ion, the judge likened the statute to 
murder. The judge seemed to have 
total disregard for the fact that the ar-
guments he made were those that 
should be made in a legislative body, 
but that would require one to be re-
sponsive to the will of the voters—what 
an old fashioned notion! Even the 
Washington Post—which opposes the 
death penalty—condemned this blatant 
overreaching decision as entirely inap-
propriate for a judge. 

Another recent Clinton appointee has 
ruled it necessary for the government 
to permit criminal illegal immigrants 
bail, rather than holding them for de-
portation—A very useful tool for our 
immigration services to ensure that 
criminal aliens are sent back to their 
native countries. 

President Clinton nominated a New 
Jersey federal judge to the court of ap-
peals who once ruled that a homeless 
man, despite the disturbance he was 
causing the patrons, had a right not to 
be removed from a public library. Of 
course, he was supported unanimously 
by the Democrats. On the circuit court, 
he went on to rule that prisoners had a 
constitutional right protecting their 
mail from searches and argued that the 
government could not go after the pro-
ceeds of drug forfeitures—fortunately 
for the war on drugs, he was unsuccess-
ful. 

Speaking of prisoner cases, one of the 
decisions issued by Judge Pickering 
that the Democrats have been critical 
of was a prisoner’s rights case. A pris-
oner was dissatisfied with the prison 
issue typewriter because it was lacking 
a memory system—Judge Pickering 
ruled that this prisoner’s typewriter 
was adequate and he did not have the 
right to one with memory. What a 
cruel decision. Is that what this debate 
has come down too? This hardly puts 
Judge Pickering out of the main-
stream, in fact I would bet just about 
everyone listening to this debate would 
agree this decision is mainstream—It 
makes common sense. 

I could stand here all morning read-
ing decision after decision handed down 
by Democrat appointed judges that 
simply defy reason and bear no resem-
blance to what most people in this 
chamber or in their states would con-
sider to be the ‘‘mainstream’’. Yet a 
few of our colleagues have taken it 
upon themselves to make this critical 
determination. By their history, they 
have no credibility on this question. In 
fact, all the nominees who have been 
labeled as such actually enjoy the ma-
jority support in this body and have 
the support of Republicans and Demo-
crats alike. 

Mr. President, it is time to give these 
extremely well-qualified, high-re-
spected individuals an up or down vote. 
It is time for the minority to quit hid-
ing behind this flimsy argument about 
being in the mainstream. 

It is too late for Miguel Estrada, his 
nomination was withdrawn after 848 
days and 7 cloture votes, unanimous 
rating of well qualified by the ABA, 
but it is time to give Justice Priscilla 
Owen a vote, her nomination has been 
pending for 917 days and there has been 
three cloture votes, unanimous rating 
of well qualified by the ABA, it is time 
to give Judge Charles Pickering a vote, 
his nomination has been pending for 
901 days and he has an ABA rating of 
well qualified, it is time to give Attor-
ney General William Pryor a vote, his 
nomination has been pending for 217 
days and he received a qualified rating, 
it is time to give Judge Carolyn Kuhl a 
vote, her nomination has been pending 
for 873 days and the ABA has give her 
a well qualified rating, it is time to 
give Justice Janice Brown a vote, her 
nomination has been pending for 110 
days, and it is time to give Judge 
Henry Saad a vote, his nomination has 
been pending for 743 days. 
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Mr. President, it is time for the body 

to give these candidates an up-or-down 
vote.

The PRESIDING OFFICER. The Sen-
ator from Georgia. 

Mr. CHAMBLISS. Just like the Sen-
ator from Missouri, I want to talk for 
just a second about who cares about 
these judicial nominations because ob-
viously the folks on the other side of 
the aisle who have been obstructionists 
in not allowing circuit court judges to 
come to a vote think the American 
public does not care about our Federal 
judicial system. Sure, our supporters 
understands it and they care. Sure, 
every Rotary Club I go to understands 
it and they care because they ask me 
about it. Every church where I go to 
speak, they care, they understand it, 
because they ask me about it. I have 
been walking down the street in my 
hometown and some stranger will come 
up to me. He understands it and he 
cares. 

Obviously, the Senator from Illinois 
is totally insensitive to these kinds of 
people. 

Let me tell you who else cares. That 
criminal defendant who is sitting in 
jail and who is having to wait longer 
than he ought to wait because we do 
not have Federal judges on the bench, 
he or she cares. That plaintiff or de-
fendant in a civil lawsuit who is having 
to sit and wait and wait for justice, 
whatever that justice may be, on either 
side of the appellate case, he cares be-
cause he is not getting his case served. 

Obviously, the folks on the other side 
of the aisle who are complaining about 
and conducting this filibuster think 
those people are OK and they do not 
care. They care. 

I guess one of the major other dif-
ferences between the Senator from Illi-
nois and this Senator is that I don’t go 
to the Washington Post to get my 
anecdotes. I don’t go to any conserv-
ative newspaper to get my anecdotes. 

Yesterday I drove to my office over 
in the Russell Senate Office Building, 
and as I pulled my car up to the gate, 
just like all of us—we stop, the Capitol 
Police have to come around and run 
the mirror under your car—the Capitol 
policeman came over to me and he 
knew I had been up except for an hour 
the night before, and I could tell he 
was dead tired, and he looked at me 
and he said: Senator how are you 
doing? And I said: I am tired. He said: 
Senator, you guys are doing the right 
thing. Make your point. 

You know that guy cares because he 
is like every other law enforcement of-
ficer in America. They depend on us to 
make sure we provide them with good 
judges to take the bad guys off the 
street which makes their job easier. 

There is one other point I want to 
make because I have heard this com-
ment off and on for the last 38 hours. 
And that is, the fact that the score of 
98 percent is a pretty good score. I 
don’t care whether it is a math, 
English, or a reading test. They keep 
bringing this point up that we have 

confirmed 98 percent of the President’s 
judicial nominees. 

First of all, the numbers are not 
right, but I will not get into that. I 
want to talk about the 98 percent. On 
its face, that might sound fine. When 
you come to messing with the Con-
stitution of the United States, when it 
comes to the confirmation of judges, 98 
percent is not good enough. The reason 
is that every other President in the 
history of the United States of Amer-
ica—and we have had 43 of them now—
every single one of the other 42 Presi-
dents of the United States has had a 
score of 100 percent when it comes to 
the issue of not having their judges fili-
bustered. 

For these folks to stand up on the 
other side of the aisle and say 98 per-
cent is pretty good, they don’t care 
about the fact that they are the first in 
the history of the United States of 
America to filibuster a judge. 

I repeat, if 98 percent is OK and they 
are smiling and happy about it, I would 
like to hear how many of them go 
home this afternoon and think they 
would get a good reception from their 
spouse if they said: You know, honey, I 
have been faithful to you 98 percent of 
the time. Or I wonder how many of 
them would feel good as they get on an 
airplane this afternoon and head home 
smiling and thinking, boy, we have 
done great work defending our judges 
and defending our filibuster of these 
judges but that airplane had a safety 
record of landing 98 percent of the 
time. 

There is a difference. We live under 
this document that has served us so 
well for so many years and 100 percent 
of the judges who are nominated have 
been confirmed by every other Senate 
for every other President prior to this 
one as per the language of this great 
document. 

I close by reading some comments 
out of a book written by a man of 
which I am a big fan. The Democrats in 
this Senate are not particularly a fan 
of his right now, but let me tell you, he 
is a great American. He is a great 
American who speaks the truth, and he 
is speaking the truth about what is 
going on in this body right now. ‘‘The 
National Party No More, the Con-
science of a Conservative Democrat.’’ 
It is written by my colleague, my good 
friend from the State of Georgia, Sen-
ator Zell Miller. 

I ask unanimous consent that the en-
tire chapter, chapter 8, entitled ‘‘41 
Beats 59—That Strange Senate Math,’’ 
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

41 BEATS 59—THAT STRANGE SENATE MATH 
The United States Senate is the only place 

on the planet where 59 votes out of 100 can-
not pass anything because 41 votes out of 100 
can defeat it. Try explaining that at your 
local Rotary Club or to someone in the Wal-
Mart parking lot or, for that matter, to the 
college freshman in Political Science 101. 
You can’t, because this strange Senate math 
stands democracy on its head. 

By name, this incongruous, obstructionist 
procedure is known as a filibuster. The word 
filibuster comes from a Spanish word for ‘‘pi-
rate,’’ and that is exactly what this proce-
dure does. It hijacks the democratic process. 
Filibusters first caught the fancy of the na-
tion after James Stewart, in Frank Capra’s 
classic movie Mr. Smith Goes to Wash-
ington, made Mr. Smith a hero standing up 
to the Senate bosses on behalf of the people. 
But now, however, most Americans under-
stand vaguely that in the Senate any mem-
ber can stand up and talk endless drivel for 
hours in order to prevent legislation he or 
she opposes from coming to a vote. The proc-
ess is so ridiculous that the filibuster, like 
that old comics-page blowhard Senator 
Claghorn, has unfortunately become, in the 
minds of many, just another caricature of 
the Senate, just another thing to laugh at, 
just more hot air from the Cave of the 
Winds. 

Realizing that with the scrutiny of tele-
vision, the people would not stand for such 
nonsense, the ‘‘Old Bulls’’ of the Senate 
fuzzed it up. They made it subtler. These 
verbal gunslingers can now be forced to shut 
up, and the process and the Senate move 
along toward a vote if sixty members remove 
the cotton from their ears and vote for clo-
ture. A cloture shuts off what is called a de-
bate but isn’t because it takes two sides 
talking to constitute a debate. If this sounds 
confusing, it is meant to be. That is pre-
cisely the objective. 

The short version of this debacle is that 
the way filibuster is being used in the Senate 
gives the minority an absolute veto on just 
about everything. In fact, the U.S. Senate 
has become similar to the Security Council 
of the United Nations where one country can 
veto the will of a clear majority and castrate 
the entire process. 

Winston Churchill once said, ‘‘Democracy 
is based on reason and fair play.’’ Well, 
there’s nothing reasonable or fair about 
what’s been happening in this august body. 
It’s not just that it’s an expensive waste of 
time and taxpayer money, but it’s also a fla-
grant abuse or majority rule, the principle 
that democracy operates on everywhere. Ev-
erywhere, that is, except in the U.S. Senate. 

Rule XXII of the Senate is the reason for 
all this. It was adopted in 1917 and was 
meant to move things along. President 
Woodrow Wilson had lashed out at what he 
called a ‘‘little group of willful men’’ who 
had blocked his proposal to arm our mer-
chant ships against German submarines. Six-
teen senators could file a petition against a 
bill or an amendment and if two-thirds ap-
proved it within two days, debate was to be 
limited to one hour per member or one hun-
dred hours. Later it was modified to sixty 
votes, not two-thirds, necessary to halt a fil-
ibuster. And in 2003, for the first time, it was 
used to prevent a vote on the presidential ju-
dicial nominees. 

The longest filibuster in congressional his-
tory was waged against the Civil Rights Act 
in August 1957 by Senator Strom Thurmond 
of South Carolina, when he held the floor for 
twenty-four hours and eighteen minutes. 
Wayne Morse of Oregon comes in a close sec-
ond with twenty-two hours and twenty-six 
minutes. Probably the most entertaining 
was the Kingfish, Huey P. Long of Louisiana, 
who in 1935 only went on for fifteen hours, 
thirty minutes against one of President Roo-
sevelt’s New Deal proposals. When asked how 
he kept from answering the call of nature for 
that long he answered, ‘‘Why do you think I 
wore a navy blue suit?’’ Strom Thurmond 
had dehydrated himself in a sauna before 
taking the floor for his record-setter and 
didn’t worry about that problem. 

James Madison, the Father of the Con-
stitution, feared some future political lead-
ers would pervert the legislative process in 
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just this way. He warned in Federalist Paper 
#58 that when it happened, ‘‘The Funda-
mental principle of free government would 
be reversed. It would be no longer the major-
ity that would rule. The power would be 
transformed to the minority.’’ I’m sure the 
man who wrote the Constitution is spinning 
in his grave. 

Alexander Hamilton may be taking a cou-
ple of revolutions as well, because he agreed 
with Madison. He pointed out in his Fed-
eralist Paper #68 that the vice president was 
given a tie-breaking vote for ‘‘securing at all 
times the possibility of a definite resolution 
of that body.’’ A ‘‘definite resolution’’; how 
well put. But no one has said it better than 
Senator Henry Cabot Lodge in 1893, when ob-
structionism was not nearly as bad as it is 
today: ‘‘To vote without debating is perilous, 
but to debate and never vote is imbecile.’’

Years ago, when I was teaching freshman 
political science at Young Harris College, I 
always repeated the old story about the ori-
gin of the Senate. Thomas Jefferson was in 
France when the Constitutional Convention 
was being held. Later, he asked his friend 
George Washington, who presided over the 
convention, about the purpose of this upper 
chamber, the Senate. Washington, so the 
anecdote goes, then asked Jefferson, ‘‘Why 
do you pour coffee into your saucer?’’ To 
cool it,’’ Jefferson replied. Washington re-
sponded, ‘‘Even so, we pour legislation into 
the senatorial saucer to cool it.’’

Cool it, yes. but not freeze it into an ice 
cube. Truth is, there is nothing at all said in 
the Constitution about protecting Senate 
minorities. Our Founding Fathers, I believe, 
thought the smaller size, longer and stag-
gered terms, as well as state legislation on 
the selection of senators, would provide more 
wisdom. 

Some constitutional lawyers have argued 
that any kind of super-majority vote is un-
constitutional, other than for the five areas 
specified in the Constitution: treaty ratifica-
tion, impeachment, override of a presidential 
vote, constitutional amendments, and expel-
ling a member of Congress. As I write this, 
Judicial Watch is doing just that. They have 
filed a lawsuit arguing that confirmation of 
judges is not specified in the Constitution 
and, hence, does not require a super major-
ity. 

That’s one possible remedy. There are oth-
ers. We could abolish Rule XXII that pro-
tects this travesty and let the U.S. Senate 
operate under rules like every other demo-
cratic legislative body in the world where a 
simple majority rules. That’s about as likely 
as a day dawning in Washington without ten 
fund-raisers. 

Or we could modify what I call the ‘‘two-
track trick’’ or filibuster by stealth adopted 
a few years ago, where another piece of legis-
lation is considered at the same time a fili-
buster goes its windy way. I call it ‘‘fili-
buster-lite.’’ It’s a way to avoid the incon-
venience and pain of a real filibuster as if we 
are using powder-puff, 16-ounce gloves in-
stead of bare knuckles. I’d much rather just 
duke it out in a real debate and get it over 
than try to deceive the public that no blood 
is being spilled. Many veterans of the sen-
ate—not a newcomer like myself—have ex-
pressed dismay wit the process. Henry Clay, 
generally recognized as one of our greatest 
senators, condemned the first organized fili-
buster when it occurred in 1837. Even back 
then, he though there needed to be some 
workable limitation for endless debate. If 
only he could see what happened late in the 
twentieth century, Clay would be another 
grave-spinner. In the nineteenth century, 
there were twenty-there filibusters. In the 
last thirty years of the twentieth century, 
there were more than two hundred. 

Two pieces of crucial legislation that fili-
busters have stymied over the years include 

the anti-lynching bill of the 1920s and abol-
ishing the poll tax that was held up for twen-
ty-two years from 1942–1964. The Civil Rights 
Act of 1964 was filibustered for ninety-three 
calendar days. 

With Georgia’s Senator Richard Russell as 
their leader and unlimited debate as their 
weapon of choice, a small band of Southern 
senators for years had managed to defeat or 
drastically weaken any civil rights legisla-
tion that came before the Senate. But it was 
different in 1964. The Senate membership had 
changed and President Johnson was pushing 
it with all his considerable power. He told 
the nation that passing the legislation would 
be the most fitting memorial that recently 
assassinated John F. Kennedy could be 
given. He also managed to peel off Minority 
Leader Everett Dirksen who often sided with 
Russell. In the end cloture was invoked 71–29 
and the bill went on to pass by an over-
whelming margin. 

Obviously, both parties have used filibus-
ters time and time again, one just as guilty 
at the other. In 1996, Democrats blocked a 
vote on a constitutional amendment on term 
limits and the Republicans blocked a vote to 
reform campaign finance. Many conserv-
atives would disagree with me, but I happen 
to think the political process would have 
been improved if both those measures had 
passed. Certainly, it would have greatly 
weakened the current death-grip of the well-
heeled special interest groups because elect-
ing their pet incumbents over and over with 
little or no opposition is what gives both the 
tremendous power they have. I call it ‘‘the 
dance,’’ and it’s nothing like that Garth 
Brooks song by the same name. After the 
music of election year stops, it’s the public 
that gets screwed. 

In the mid-1990s there was a bipartisan 
group of distinguished citizens called ‘‘Ac-
tion, Not Gridlock’’ that came together with 
great ballyhoo, intent on reform and major-
ity rule. Republican Barry Goldwater was 
among them. Then in 1995, Democratic Sen-
ators Tom Harkin and Joe Lieberman intro-
duced a rule change that I believe is the best 
that’s been proposed. 

Two years earlier, Harkin had let a com-
mittee hearing have it with both barrels: 
‘‘There comes a time when tradition has to 
meet the realities of the modern age. The 
minority’s rights must be protected. The ma-
jority should not be able to run roughshod 
over them, but neither should a vexatious 
minority be able to thwart the will of the 
majority and not even permit legislation to 
come up for a meaningful vote.’’

The Harkin-Lieberman plan called for a 
four-step process that kept sixty votes on 
the initial cloture vote, but decreased it by 
three votes with each of the next three clo-
ture attempts until finally it got down to 
the majority of fifty-one. They argued, logi-
cally, that this would preserve the Senate 
tradition while giving the minority plenty of 
time to plead its case without blocking the 
majority forever. I liked this idea so well 
that in March 2003, I introduced an identical 
bill. In May I joined with Majority Leader 
Bill Frist in a modified version applying the 
process only to judicial nominees. That 
seems to have the best chance for any kind 
of change and I’m afraid that’s not much. 
Both Harkin and Lieberman now oppose 
what they so eloquently promoted a few 
years earlier. 

As far as the fate of the Harkin-Lieberman 
rule change, the New York Times celebrated 
New Year’s Day 1995 with a lengthy editorial 
beginning, ‘‘The U.S. Senate likes to call 
itself the world’s greatest deliberative body. 
The greatest obstructive body is more like 
it.’’ The article continued, ‘‘Once a rarely-
used tactic reserved for issues on which sen-
ators help passionate convictions, the fili-

buster has become the tool of the sore loser, 
dooming any measure that cannot command 
the sixty required votes.’’

All of this came to naught, however, after 
the Republicans solidly opposed the amend-
ment and Democratic Senator Robert Byrd 
who, like that mythical, hell-guarding, fero-
cious three-headed dog Cerberus, punctuated 
his opposition with the story of how Cato the 
Younger, in 60 BC, got the floor in the 
Roman Senate at midday and valiantly 
spoke until sundown, the time of adjourn-
ment, in order to thwart one of Julius 
Caesar’s proposals. That story marked the 
end of the Harkin-Lieberman filibuster re-
form bill. Never mind that Byrd didn’t tell 
the rest of the story, that Caesar was not 
thwarted and fourteen years later Cato com-
mitted suicide while Caesar was at the 
height of his power and still going strong. 

Now, I must admit I greatly admire and re-
spect this man, Cato the Younger. He was 
one of Rome’s greatest statesmen, not at all 
like his great grandfather Cato the Elder, 
who exemplified the corruption and hypoc-
risy that later undermined the traditions of 
republican liberty. Cato the Younger was dif-
ferent. He was a moral man and a great de-
fender of the Constitution and the dominant 
role of the Senate. That was his role and he 
always played it to the hilt. His reputation 
was such that our Founding Fathers admired 
him as a symbol of opposition to tyranny. In 
fact, George Washington ordered a play 
about Cato performed to inspire his soldiers 
at Valley Forge. 

But, truth be told, Cato met an ignoble 
end. His reputation was greater than his 
ability. After he was defeated by Caesar at 
the Battle of Thapsus, rather than accept 
the generous offer of clemency from his old 
antagonist, he committed suicide. And he 
botched that; he didn’t fall directly on his 
sword and it didn’t kill him swiftly so he 
tore out his own intestines with his bare 
hands. It gave ‘‘spilling your guts’’ a new 
meaning and was a messy end for the First 
Filibusterer. While today we can find many 
good books on Caesar, I have yet to find one 
on Cato. So, you lovers of the filibuster, I 
say that is a history lesson worth thinking 
about. 

For all the good stories that have come 
down through the centuries inspired by the 
filibuster, in the end, it has nothing to do 
with ancient history. 

The filibuster has nothing to do with the 
British Parliament. 

The filibuster has nothing to do with coffee 
cooling in a saucer. 

The filibuster has nothing to do with free-
dom of speech. 

The filibuster has nothing to do with tradi-
tion. 

The filibuster has nothing to do with the 
Constitution. 

The filibuster has nothing to do with pro-
tecting minority rights. 

The filibuster has everything to do with 
personal political power. It’s about Alpha 
dogs defending their turf in that great big 
kennel under the dome.

Mr. CHAMBLISS. Here is what he 
says:

The United States Senate is the only place 
on the planet where 59 votes out of 100 can-
not pass anything because 41 votes out of 100 
can defeat it. Try explaining that at your 
local Rotary Club or to someone in the Wal-
Mart parking lot or, for that matter, to the 
college freshman in Political Science 101. 
You can’t, because the strange Senate math 
stands democracy on its head.

He then talks about ‘‘Mr. Smith Goes 
To Washington’’ and the perception 
about a filibuster. And he continues:
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Realizing that with the scrutiny of tele-

vision, the people would not stand for such 
nonsense, the ‘‘Old Bulls’’ of the Senate 
fuzzed it up. They made it subtler. These 
verbal gunslingers can now be forced to shut 
up, and the process and the Senate move 
along toward a vote if sixty members remove 
the cotton from their ears and vote for clo-
ture. A cloture shuts off what is called a de-
bate but isn’t because it takes two sides 
talking to constitute a debate. If this sounds 
confusing, it is meant to be. That is pre-
cisely the objective. 

The short version of this debacle is that 
the way filibuster is being used in the Senate 
gives the minority an absolute veto on just 
about everything. In fact, the U.S. Senate 
has become similar to the Security Council 
of the United Nations where one country can 
veto the will of a clear majority and castrate 
the entire process.

He goes on and gives several anec-
dotes about the Constitution and what 
a great document it has been and cites 
Jefferson’s comment to Washington 
about the function of the Senate and 
Washington’s statement that has been 
mentioned several times about the 
function of the upper Chamber, the 
Senate. The story is told with Wash-
ington asking: Why do you pour coffee 
into your saucer? To cool it, Jefferson 
replied. And Washington said: Even as 
we pour legislation into the senatorial 
cup to cool it. 

Here is what Senator MILLER says 
about that: Cool it, yes. But not freeze 
it into an ice cube. 

There is a significant difference. 
Again, he goes on talking about the 

history of the filibuster. In the history 
of Democratic Senators, Democratic 
Senators who are serving in this body 
today who in recent years have asked 
that this filibuster rule be changed so 
that we would not go through the proc-
ess that we are experiencing today. All 
of a sudden those Democratic Senators 
have amnesia and are voting not to in-
voke cloture. 

This is the way Senator MILLER 
winds up:

For all the good stories that have come 
down through the centuries inspired by the 
filibuster, in the end, it has nothing to do 
with ancient history. 

The filibuster has nothing to do with the 
British Parliament. 

The filibuster has nothing to do with coffee 
cooling in a saucer. 

The filibuster has nothing to do with free-
dom of speech. 

The filibuster has nothing to do with tradi-
tion. 

The filibuster has nothing to do with the 
Constitution. 

The filibuster has nothing to do with pro-
tecting minority rights. 

The filibuster has everything to do with 
personal political power. It’s about Alpha 
dogs defending their turf in that great big 
kennel under the dome.

I agree with Senator MILLER. 
The PRESIDING OFFICER. The Sen-

ator’s time has expired. 
The Senator from Louisiana. 
Mr. BREAUX. Good morning, Mr. 

President and colleagues. 
I was very interested in listening to 

the distinguished Senator from Georgia 
and the Senator from Pennsylvania. I 
am trying to keep track of what he was 

quoting from. We decided he was 
quoting from Miller, chapter 1, verses 6 
through 12. I am sure it is considered a 
holy document. And of course, as most 
documents, there are two sides to 
every story. Indeed, on that I imagine 
you have at least two sides to Miller, 
chapter 1, verses 6 through 12. 

I arrived in this institution over 30 
years ago and remember quite well 
driving up from Washington 35 years 
ago in a U-Haul with two small chil-
dren and my wife. I was in absolute 
awe of the Capitol. In fact, the first 
time I had ever had an opportunity to 
visit Washington was when I came here 
to work as a very young aide to a then-
sitting Member of Congress on the 
House side. 

Over those 35 years, I have come to 
love and respect and appreciate all of 
the good things that this institution, 
including the other body, as well as the 
Senate, stands for. It is a wonderful op-
portunity to engage in serious debate 
about the important issues of the day 
and to address the important issues 
and problems facing the people of this 
Nation. That is what this institution 
does best. 

Unfortunately, every now and then 
the institution tends to break down 
and we spend an inordinate amount of 
time doing things that do not address 
the great issues of the day or con-
tribute anything to solving the great 
problems of the day. This is one of 
those times. I have not lost my respect 
for this institution, and particularly 
the Senate, even though as in most 
things in the real world, sometimes 
things did not run quite as they should. 
We have now engaged in a couple of 
days of exhibiting how this institution 
does not work very well, although on 
very rare occasions. I still have the ut-
most respect for this institution and 
will continue to have that respect for 
as long as I live despite the fact that 
every now and then it breaks down. 

The issue it has broken down on—I 
imagine most people in this country 
are probably watching the morning 
news show; some are probably watch-
ing cartoons with their children. I 
doubt very well most are watching 
what some would consider a cartoon-
type of atmosphere in this debate 
which has been on longer than it 
should. The issue is quite simple: Are 
Democrats stopping Republicans from 
getting their judges approved? And are 
we doing it in a way that is somehow 
unconstitutional or outside the rules of 
the Senate? 

If you look at the record of the 
judges, our side has pointed out we 
have approved 168 judges while only 4 
have stopped. I was trying to say, how 
does that relate to the average Amer-
ican? If the Washington Redskins had a 
98 percent win-loss record, people 
would think that is absolutely as-
tounding, and Spurrier would be given 
a big raise if they had 98 percent win-
loss. If Tiger Woods won 98 percent of 
the tournaments he entered, people 
would be writing in amazement about 

that incredible person capable of win-
ning 98 percent of the time. I happen to 
play tennis, and if Andre Agassi won 98 
percent of his matches, I would imag-
ine people would say this is truly in-
credible, someone would be capable of 
winning 98 percent of the time. I guess
I should throw in the New Orleans 
Saints because if they won 98 percent 
of the time, I cannot imagine what the 
State of Louisiana would do. 

But that is, in fact, the record the 
President of the United States, Presi-
dent Bush, has established with regard 
to the judges he has submitted for con-
firmation. It is truly a remarkable 
record of having almost every person 
he has submitted to the Congress be 
considered by appropriate committees 
and considered on the floor and ap-
proved. A 98 percent record is truly a 
remarkable achievement by any meas-
ure, whether it is a sports metaphor or 
whether it is any other type of meta-
phor we can imagine. 

I will bring it closer to home. Imag-
ine any Member of this body getting 98 
percent of the vote. Maybe the distin-
guished Senator from Georgia who is in 
the Chamber is capable of that, but I 
don’t know if any of us would ever get 
98 percent of the vote. Some have been 
fortunate to get over 50 percent every 
now and then, but no one ever gets 98 
percent of the vote. Teams do not win 
98 percent of their games, golfers do 
not win 98 percent of the tournaments, 
and neither do tennis players. It is un-
heard of. 

If the average person starts looking 
at a record where 98 percent of the 
nominees have, in fact, been approved 
and are sitting on the bench and doing 
their duty, by any measure of any 
standard of operation in this country, 
people would say that is a pretty out-
standing record. Yet the Senate has 
spent the last several days complaining 
about a 98 percent achievement record 
by the President of the United States, 
saying somehow that is not enough; 
somehow it should be 100 percent every 
time with every nominee. 

Most American people would say: 
What are they talking about? Why are 
they spending so much time saying 98 
percent achievement is not enough? 
That is where we are. That is what we 
are talking about. 

Enough said about that. After 2 days 
of talking 24 hours a day, we have 
heard enough about the 98 percent 
record. Some I voted for cloture and 
some I decided not. But the record 
speaks for itself. It is an outstanding 
record. 

Let me talk about one of the things 
we ought to be doing if we are going to 
be the greatest deliberative body in the 
history of the world, which I think the 
Senate truly is, something I have been 
working on for over 5 years as former 
chairman of the National Commission 
on Medicare Reform and now a member 
of the Senate Finance Committee 
working with our colleagues, trying, in 
a bipartisan fashion, to address one of 
the really important issues of this Na-
tion. 
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We are at a health care crisis in 

America. We have literally millions 
and millions of Americans with no 
health insurance at all. They have to 
go to emergency rooms. They are in 
the poorhouse and get services under 
the State Medicaid Program. Many of 
these people work hard every day. Yet 
the companies they work for no longer 
provide health insurance. It is truly a 
national problem of monumental pro-
portions, yet we are not talking about 
that in the Senate today. 

Another issue is the fact that we 
have something over 40 million Amer-
ican citizens who have a health insur-
ance plan that is inadequate, outdated, 
and in desperate need of reform in 
terms of how much money we spend on 
the program. The current program we 
have for seniors is unsustainable in 
terms of the money we spend and 
where it will come from. 

All of the Members in this Chamber 
and all of our employees have health 
insurance that is significantly better 
than every single one of the 40 million 
Americans who do not have health in-
surance. Our health insurance covers 
hospitalization, our health insurance 
covers doctors, our health insurance 
covers emergencies, and our health in-
surance covers prescription drugs. Yet 
we have not been able to do for seniors 
what we have done for ourselves. That 
is something that challenges this insti-
tution and something to which this in-
stitution has to pay attention. 

The simple fact is that Medicare 
today does not cover 47 percent of an 
average senior’s health care costs. It is 
embarrassing that we, arguably the 
strongest Nation in the history of the 
world, have a system where the seniors 
of this country who have worked, 
earned, and paid into a fund to provide 
health insurance when they are old,
now are covered by a policy that only 
covers 53 percent of the average sen-
ior’s medical costs, and leaving 47 per-
cent somewhere else. 

We have been working very hard for 
a long period of time to reform Medi-
care. The groups that have been work-
ing together have reached an agree-
ment that is a tentative agreement, 
and no one is bound by it until we see 
the final product, and that includes 
me. 

The interesting thing about this is 
that if anything should not be polit-
ical, it is health care. But I can think 
of no subject that has become more po-
litical than health care, and no subject 
that has become more political in 
health care than how we treat the Na-
tion’s seniors. 

Republicans continue to talk about 
why Democrats will not do what is 
needed and necessary to pass a reform 
bill. And Democrats continue to say 
Republicans want to privatize it and 
end Medicare as we know it. 

There are Republican political pun-
dits in this city who have said we 
should pass a Republican-only bill in 
the House of Representatives and send 
it to the Senate so the Senate Demo-

crats can kill it; it will be a terrific po-
litical issue for us. On the other hand, 
there are Democratic political pundits 
in this city who will say there is no 
way we can support and pass a Medi-
care bill. Why? Because it would give 
President Bush an opportunity to sign 
a bill in the Rose Garden and he might 
get credit doing so. 

So we continue to play what I would 
call the political blame game. We are 
more concerned about ourselves and 
our political parties than we are about 
the 40 million seniors who desperately 
need the help in order to get prescrip-
tion drugs under a reformed Medicare 
plan. 

If we go along those lines, what we 
will have done is to say, once again: It 
is their fault it did not get done. And 
they will say: No, it is your fault it did 
not get done. But once again what we 
will give to America’s seniors is a bas-
ket of excuses. And I have suggested 
many times that seniors cannot take 
an excuse to the drugstore and get 
their prescriptions filled. It is not pos-
sible. 

What they need is both sides to act 
like grownups and both parties not just 
to look at their political base but to 
look at what is good for America, and 
join forces and say: Yes, it is going to 
be a compromise. No, it is not going to 
be everything I would like if I had an 
opportunity to write the bill, but we do 
not. Each of us is part of a larger body, 
and each of us is part of a body that is 
almost evenly politically divided. 

So that is a challenge that is facing 
us. What we have tentatively agreed to 
is an insurance program under Medi-
care, for the first time since 1965, 
which will cover prescription drugs for 
America’s seniors. They will pay a pre-
mium and have a small deductible and 
have some copayments, but every 
Member of the Senate has that type of 
a drug plan. The Federal Government 
will pay 75 percent of it, and the senior 
beneficiary will pay 25 percent. 

We will spend $400 billion over the 
next 10 years trying to make that hap-
pen. We see seniors every day going to 
Mexico and going to Canada to buy 
drugs from foreign countries. Why? Be-
cause they do not have insurance that 
covers it. Hospitalization in Canada is 
cheaper than it is here. Doctor treat-
ments and doctor visits are cheaper in 
Canada than they are here. Why do 
seniors not complain about that and 
say: ‘‘I am going to have my doctor 
visit in Canada. I am going to go to a 
hospital in Canada’’? It is a very simple 
reason. Because they have an insurance 
policy in this country that covers doc-
tors, and it covers hospitalization. But 
it does not cover prescription drugs. 
There is no insurance. So they have to 
bear the burden of 100 percent of the 
costs of prescription drugs. 

This legislation will be designed to 
say: All right, we are going to solve 
that problem. We are going to give you 
a prescription drug plan. We are going 
to take seniors who are now under the 
Medicaid Program for the poor and put 

all of them into the Medicare Program 
for all 40 million American seniors. I 
think that is good, solid, public policy. 
We are going to make sure all low-in-
come seniors get a special rate by re-
duced premiums or no premiums at all 
to make sure we take care of the most 
vulnerable among us as far as the sen-
ior population is concerned. 

It is important, as I conclude, when 
we look back on this session, that we 
will be able to say we have done more 
than create more excuses. The seniors 
can no longer live on political excuses 
coming out of Washington as to why 
we have not completed the job. There 
will be things in this bill that both 
sides will be able to pick and find and 
say, I can’t be for it because of this. 
But I would just ask my colleagues to 
look at the broader picture, to look at 
the total package and say: When we 
have an opportunity, perhaps once in 
several decades, or once in a lifetime, 
to truly get something done to put in 
place a system that can be improved 
upon in the future, we will seize that 
unique opportunity and come together 
in a bipartisan fashion. And the Amer-
ican people will be able to say: Yes, 
they did it, and they did a good job. 

I think that is what this body should 
be dealing with. That is one of the crit-
ical, important issues of this day. And 
I would suggest we get on to it just as 
soon as we possibly can. 

With that, Mr. President, I yield to 
the distinguished Senator from New 
Mexico. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico. 

Mr. BINGAMAN. Thank you very 
much, Mr. President. 

Let me, first of all, commend my col-
league from Louisiana, Senator 
BREAUX, for the hard work he has been 
doing to try to get us to a prescription 
drug bill for Medicare beneficiaries 
that will, in fact, preserve the Medi-
care system but will also meet this 
very real need that most seniors and 
all of us have, to be able to afford pre-
scription drugs. 

Let me say a few words about the 
issue of judicial appointments before I 
then talk about a couple of other issues 
I want to briefly visit as well. 

As I approach this whole question 
about judicial nominations, I guess my 
starting point is to ask, how is the sys-
tem supposed to work? How is this sys-
tem of choosing and nominating and 
confirming of judges supposed to work 
when it involves Federal judges? 

I think it is supposed to work the 
way it generally has worked with this 
President; and that is, it is supposed to 
work the way it has worked with re-
gard to these 168 judges who have been 
confirmed. The truth is, these judges 
who were confirmed, they were nomi-
nated by the President, were confirmed 
by the Senate These are judges who are 
conservative in their political philos-
ophy, in their legal philosophy. That is 
sort of a given with this President. We 
understand that. Everyone understands 
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that. Democrats understand it. Repub-
licans understand it. I have no problem 
with that. 

This President was elected as our 
President. He has the right to choose 
judges who have a conservative per-
spective, and clearly that is what he 
has done, and clearly that is the way 
the system is supposed to work. But as 
I think about how the process should 
work, it seems to me the very first step 
the President should take—and the 
President and his assistants, his gen-
eral counsel have taken with regard to 
most of those 168 judges, maybe all of 
them, at least the ones I am familiar 
with—the first step is to go to the Sen-
ators from the State involved and ask 
those Senators if these are acceptable 
persons to be nominated. 

That is exactly what has a happened 
in the case of judicial nominations 
from my home State of New Mexico. 
And I am very appreciative of the 
President and his counsel for including 
me in that discussion and in that deci-
sionmaking. Essentially, what has hap-
pened is that my colleague, Senator 
DOMENICI, and the White House have 
identified a person—in the case of each 
vacancy we have had in New Mexico—
they have identified a person who they 
thought should be nominated for that 
position, and they have asked me to 
talk to that person and give them a re-
sponse as to whether that was someone 
I would support as well. 

In each case, I had been very pleased 
to support those nominees. In each 
case, I have had the chance to sit with 
those people, talk to them, acquaint 
myself with their qualifications. And, 
as I say, I have been very pleased to 
support those nominations. 

That is the way the system, in my 
opinion, is supposed to work. But once 
the President has determined that the 
Senators from a particular State—at 
least one of the Senators, but pref-
erably both Senators from a particular 
State—will support the nomination of 
a judge or judicial candidate from that 
State, then, of course, it is much easier 
to get the full Senate to go along with 
that. Frankly, that is the way the sys-
tem ought to work. 

I have had circumstances where indi-
vidual Senators have come to me, 
Democratic Senators have come to me 
and asked: Are you sure you want us to 
support this nominee for a judicial po-
sition in your State? because my staff 
tells me there are questions—and this 
and that. I am pleased at that point to 
be able to respond, yes, that I have 
checked out these nominees, I have de-
termined that they are people I sup-
port, and I urge that the full Senate 
support them. 

Now, we have two judicial nomina-
tions coming before us today that are 
coming up for a vote on cloture that 
have not come up before, but in both 
cases my understanding is they are 
being presented as nominees over the 
strenuous objection of both Senators 
from the State from which the judges 
come. 

I have difficulty understanding why I 
should want to support a judicial nomi-
nee from a State if the Senators from 
that State oppose that nominee. I try 
to think of how I would feel if I were 
opposed to a nomination from my 
State and the President and a majority 
here in the Senate were trying to con-
firm that nomination over my stren-
uous objection. 

I think we have some obligation to 
our colleagues to defer to their own un-
derstanding and their own knowledge 
and their own opinion on these issues, 
particularly as it affects their State. 
Now, not exclusively; we do not have to 
defer. But I am just saying that as a 
precondition for going forward and con-
sidering a judicial nominee, we ought 
to begin by asking: Do the Senators 
from the State the judge comes from 
support the nomination? That seems to 
me to be a threshold question. 

In the case of Carolyn Kuhl, on whom 
we are having a cloture vote later 
today, as I understand it, and in the 
case of Janice Rogers Brown, about 
whom we are also having a cloture vote 
later today, I am informed that the 
Senators from California have deter-
mined they do not support these nomi-
nations. They are urging that the Sen-
ate not go forward with these nomina-
tions. They urge that the Judiciary 
Committee not report these nomina-
tions. And in spite of all of that, the 
President says we are going to do it 
any way. 

We are doing this over the objection 
of the Senators from California. That, 
to me, is a cause for concern. We are 
talking about a breakdown in the tra-
ditions and a breakdown in the system 
that is supposed to be functioning. To 
me, that is a clear breakdown in the 
system for choosing and nominating 
and confirming Federal judges. 

So I hope we can get back to a policy 
with regard to all the nominations that 
come from the White House and this 
President that is consistent with the 
experience I have had in my home 
State of New Mexico; and that is, that 
before a nomination is sent to the Sen-
ate for confirmation, Senators will be 
asked to give their opinion as to the 
appropriateness of the nominee. 

One good thing about this country—
it is certainly true in my State; I am 
sure it is true in every State in this 
country—we have a wealth of very ca-
pable, honest, hard-working members 
of the bar who would love to serve on 
the Federal courts. There is no short-
age of good people for these positions. 
Accordingly, it is not difficult to find a 
person to serve in these key positions 
who has the strong support of Sen-
ators, Congressmen, and public offi-
cials in these States. 

The list of organizations and public 
officials, and both California organiza-
tions and national organizations, that 
oppose the two nominees I have re-
ferred to here is extensive, and I have 
been given that list. 

Twenty-two members of the Cali-
fornia congressional delegation have 

indicated their opposition to our going 
forward with the nomination of Janice 
Rogers Brown. We have members of the 
Judiciary Committee of the California 
Assembly who have come out in opposi-
tion to our going forward with Carolyn 
Kuhl’s nomination to the Ninth Circuit 
Court of Appeals. There is a very long 
list of individuals and organizations. 

I know neither of these nominees per-
sonally myself, but, clearly, I have to 
give deference and some consideration 
to the opinions of those who have 
worked with them. 

Mr. LEAHY. Will the Senator yield 
for a question? 

Mr. BINGAMAN. I am very pleased to 
yield to my colleague. 

Mr. LEAHY. Mr. President, the dis-
tinguished Senator from New Mexico 
had an exemplary career as attorney 
general of New Mexico and, obviously, 
is in a position probably to know more 
about the bar of New Mexico than any-
one else in his State; and his service 
replicates that of other Senators on 
both sides of the aisle from their rep-
resenting their States. 

My question is this: The traditions of 
the Senate mean so much, and most of 
them are there for a reason. The tradi-
tion of having to get clearance from 
home State Senators—and, of course, 
every State is equal in the Senate. But
Federal judges have an enormous im-
pact on the States. The tradition has 
always been that the home State Sen-
ators have the best idea who the Fed-
eral judge is who is going to be making 
decisions that affect the men and 
women of that State. This has not al-
ways been perfect, but has it been the 
experience—I ask this of my friend and 
former attorney general of his State, a 
Senator of great respect and com-
petence—has it been his experience 
that in the main, very much in the 
main, this has worked extremely well? 

Mr. BINGAMAN. Mr. President, in 
response to the question, I certainly 
would say it has been my experience 
that this does work. In fact, when the 
name of someone is being considered 
for appointment to a Federal judgeship 
in my State of New Mexico, I have been 
getting calls. I get calls from lawyers 
who have worked with these individ-
uals. I get calls from people who have 
tried cases against these individuals. 
Some of them, frankly, are favorable 
and some may not be as favorable. 

I get a great deal of feedback on 
these individuals who are being consid-
ered by us for nomination. And, of 
course, I have the ability, as a Senator 
from New Mexico, to call people whose 
opinions I respect and to say: You have 
spent your lifetime practicing law in 
the courts in New Mexico. What do you 
think about the qualifications and the 
temperament and the appropriateness 
of this person for this kind of a judicial 
position? Based on that kind of feed-
back, then I am in a position to advise 
the President, advise my colleagues, 
advise anyone in the Senate that, in 
my opinion, this person would be well 
qualified. 
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I am sure that same process occurs 

with every Senator in every State, and 
it should. I think that is exactly what 
the Framers of the Constitution had in 
mind when they talked about advice 
and consent. I think they were talking 
about Senators being able to give their 
advice before the President made a 
final determination as to who would be 
elevated to a judicial position, and 
Senators being able to either give their 
consent or withhold their consent. 

It is far preferable, in my view, if 
that advice and consent is requested 
and provided at an early stage in the 
process, not once the nominee has been 
sent up here, not once the President 
has had a press conference at the White 
House with the nominee in attendance. 
I think it is in many ways unfair to the 
people being nominated to have them 
pushed to that stage without the nec-
essary advice and consent having been 
sought from the Senators in question. 

I think that is the unfortunate cir-
cumstance we find ourselves in this 
morning, that there are individuals 
being pushed upon us as appropriate 
members to be elevated to court of ap-
peals positions, and the nominations 
are being strongly opposed by the Sen-
ators from the States from which those 
individuals come. 

So I think it would be unfortunate in 
the extreme if the Senate were to dis-
regard the views of the Senators from 
those States and say: Regardless of 
their views, we are going to go forward 
here, regardless of the feedback they 
have provided; regardless of the numer-
ous groups and individuals who have 
come forward to state objections here, 
we are going to push this nomination 
through the Senate. 

I do think there is a very valuable 
purpose the Senate serves; and that is, 
to slow things down. That is what we 
have done here as to some of these 
nominees. These are nominees who, in 
my view, should have been better vet-
ted with the Senators from the States 
involved.

If those Senators had been given an 
opportunity to make their case to the 
President and to his counsel at an 
early stage, perhaps we could have 
avoided some of the votes we are going 
to have to cast this morning. I think 
that would certainly be preferable. 

Has my time expired, Mr. President? 
The PRESIDING OFFICER. The Sen-

ator has 4 seconds. 
Mr. BINGAMAN. I will yield back my 

time, Mr. President. 
The PRESIDING OFFICER (Mr. 

CHAMBLISS). The Senator from Min-
nesota. 

Mr. COLEMAN. Mr. President, I have 
great respect for the Senator from New 
Mexico and the principles he just 
talked about: his deep concern of the 
breakdown of the system, of the tradi-
tion of the Senate. It is important. 
This is a very special place. This is the 
greatest deliberative body in the world. 
I believe that. That is really what we 
are talking about today—the tradition 
of the Senate. That is part of why this 
debate is important. 

This is not a game. This is not a cha-
rade. This is important. The past 11 
Presidents’ judicial nominees con-
firmed v. filibustered: 2,372 confirmed, 
0 successfully filibustered until now—
the traditions of the Senate, the tradi-
tions of this great institution. 

We have been up all night. We have 
had a lot of conversation, a lot of de-
bate. My colleagues across the aisle 
said it is absolutely, patently false to 
say we haven’t successfully filibustered 
circuit court nominees. Read my 
charts. They are real. Here is the list. 
Judicial nominees subjected to cloture 
attempts 1968 to 2003 time after time: 
No. 1, Abe Fortas, rejected. The Sen-
ator from Michigan, who was part of 
that process had a letter saying, by the 
way, that was a bipartisan effort. The 
Republican leader supported cloture on 
that. Of all these, not a single partisan 
effort where the nomination was suc-
cessfully blocked. 

The folks involved in making those 
decisions who predated me reflect what 
the Senator from New Mexico talked 
about—a reverence for the tradition of 
this body, a tradition I believe that is 
reflected in the Constitution that says 
decisions about judges are done essen-
tially by a majority—two-thirds for 
treaties. 

As I listened, I understood what was 
happening here. Part of this tradition 
is any single Senator can stand up and 
say: I object. That is who we are. That 
is a great power for an individual Sen-
ator. 

We talk about advice and consent. I 
think perhaps the concept now in peo-
ple’s minds is that we all should be 
part of this advice and consent process; 
we all should be heard. But the reality 
is, in the end, and again according to 
the Constitution, the decision is going 
to be made by a majority. It is not 
about the President being successful 98 
percent of the time. It is about 100 per-
cent of the time giving an opportunity 
for an up-or-down vote. That is what 
this is about, 100 percent of the time 
giving an up-or-down vote and then let 
the vote be what it may. 

In fact, nominees may be rejected. It 
is not about guaranteeing the outcome, 
but it is following the Constitution to 
give people a right to a vote. That is 
the process, that is the tradition, and 
that is the history. We run such a ter-
rible risk when we cast that aside. 

This has been a very sharp debate. 
There has been a lot of discussion 
about all sorts of other issues about 
which we should be talking. I reiterate 
again, I am deeply concerned about 
jobs. I am deeply concerned about the 
economy. Some folks say it is hard, but 
we can actually multitask around here. 
We can absolutely uphold our constitu-
tional responsibility to advise and con-
sent and give a vote and do other busi-
ness. 

We passed the third largest tax cut in 
the history of the country, and we are 
seeing the impact of that now. The
economy is moving forward. GDP is up 
7.2 percent in the last report. There are 

over 250,000 jobs over the last couple of 
months. There is more to be done, but 
we can do more than one thing. 

For those of my colleagues who pro-
test, oh, we are spending all this time, 
we spent 10 or 11 hours on Monday 
talking about Searchlight, NV, talking 
about rabbits eating cactus and rocks. 
That is part of the process. People get 
frustrated. I understand that. 

The bottom line is, we stand here 
after 30 hours of debate, now almost 38 
hours, and what do we get out of that? 
What do we understand? We understand 
that the history of the Senate is one in 
which this body up to now has not used 
a partisan filibuster to block judicial 
nominees. We see that happening 
today. We see the record of that. 

They talk about 168 to 4 and talk 
about all the judges. Clearly, when we 
talk about appellate judges, we have 29 
confirmed and 6 who have been blocked 
and 6 who are threatened to be blocked. 
Now we are talking about 29 and 12. 
That is 30 percent. Not only is that 
nothing to be proud of, but it is in con-
travention to the constitutional direc-
tion the Framers and the Founders 
gave us. 

The consequences of this are ones 
about which we should all be con-
cerned. We are talking about our judi-
cial system. This is not a game. This is 
one of the fundamental underpinnings 
of this constitutional democracy, and 
we have a solemn obligation and re-
sponsibility to choose men and women 
of good judgment and good character 
who bring a willingness to apply the 
law to the table and to make judg-
ments. 

The reality is that those candidates 
before us are folks their own peers have 
said are of the highest quality. The 
American Bar Association, the gold 
standard that my colleagues on the 
other side talked about so many times, 
say they are highly qualified. In some 
cases, the voters, those who have run 
for office—Priscilla Owen, Janice Rog-
ers Brown—have received over-
whelming shows of support. That tells 
you something about the mainstream, 
the bipartisan nature of the support. 

Judge Carolyn Kuhl: A bipartisan 
group of nearly 100 of her colleagues 
said:

We believe her elevation to the Ninth Cir-
cuit Court of Appeals will bring credit to all 
of us and the Senate that confirms her. As 
appellate judge, she will serve the people of 
our country with distinction, as she has done 
as a trial judge.

A bipartisan group of 23 women 
judges of the superior court who served 
with Judge Kuhl wrote:

As sitting judges, we, more than anyone, 
appreciate the importance of an inde-
pendent, fairminded, and principled judici-
ary. We believe Carolyn Kuhl represents the 
best values of such a judiciary.

The fact is, these judges hold strong 
opinions, there is no question about 
that, but to a person they said they 
will do what a judge needs to do and 
put those personal opinions aside and 
apply the law. Their colleagues who 
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know them have raised their hands and 
said: Yes, that is what they have done; 
that is what they will do. The voters 
who know them reaffirmed their posi-
tions by reelecting them by over-
whelming majorities. That is what we 
should be looking at. That is main-
stream. That is not extreme. 

In the end, we are grasping for some-
thing simple: for every Senator on this 
floor to do what every Senator has the 
right to do—to be heard, to give your 
advice to the President of the United 
States, and if you don’t agree with his 
nominees, do what has been done 
through the entire history of this coun-
try, for 214 years: Give your advice, 
give a vote; vote them up, vote them 
down, but give them a vote. It is what 
the Constitution requires. It is what I 
believe the future of this institution 
requires. 

Let’s get beyond the partisan poli-
tics. Let’s put it aside. Let’s do the 
right thing. Let’s come together. Let’s 
focus on getting things done. That is 
our opportunity, and I hope we don’t 
squander it. 

I yield to my colleague from South 
Carolina.

The PRESIDING OFFICER. The Sen-
ator from South Carolina. 

Mr. GRAHAM of South Carolina. Mr. 
President, I thank the Senator for 
yielding. It has been a real pleasure to 
talk with him throughout the night. It 
has been a great debate. For something 
considered a waste of time, so many 
Senators have participated. It has not 
been a waste of your time or the coun-
try’s time. We have a good record the 
people can look upon and make a deci-
sion about what we are doing here in 
this Senate. 

If I had to boil it down to what all 
this means to me, which I have to do 
between now and a quarter after, here 
is what I think is the down side of what 
we are doing in the Senate: Special in-
terest politics is being given a green 
light to go after people they may dis-
agree with because they think the 
nominee doesn’t share their philosophy 
or political persuasion. 

You are giving them a green light to 
manufacture controversies, to go after 
people in a personal way, and we are 
going to rue the day we did that. The 
left is doing it today. The right will do 
it tomorrow. We are unleashing special 
interest forces. We should be deterring 
them. Right now we are emboldening 
them, and the country will be worse for 
the wear. 

There are people at the end of the 
process. We are talking about individ-
uals. Miguel Estrada has claimed to be 
outside the mainstream. All I can tell 
you is that the Washington Post on 
February 5, 2003, not exactly a right-
wing rag, said:

Estrada is well qualified for the bench. 
This should not be a tough case for confirma-
tion. Democrats who disagree should vote 
against him.

I think that pretty well sums up the 
idea that he can’t be that far out of the 
mainstream or the Washington Post 
would not have said that about him. 

If you disagree with me and think he 
is out of the mainstream, vote against 
him. Please don’t continue the process 
of filibustering people because we are 
going to change the Senate forever, for 
the worst, and the future nominees to 
come, whatever they said in law 
school, whatever letter they may have 
written to their wife, whatever deci-
sion they made about going on a trip, if 
they said something that offends the 
left or offends the right, people are 
going to come after them like 
gangbusters, knock their heads off, and 
you are going to keep good men and 
women from wanting to serve. That is 
going to happen, sure as I am standing 
here. It will be a great tragedy. Please 
let’s turn this around. 

Judge Brown will be No. 5. She sits 
on the Supreme Court of California. 
She is objected to. She is out of the 
mainstream allegedly. I would argue 
that 76 percent of the voters in Cali-
fornia are not right-wing zealots, and 
that anybody who can get 76 percent of 
the vote in California has to have some 
sort of moderation about them. She 
has written the majority of the court’s 
opinions. She is respected by her peers. 
You wouldn’t get 76 percent of the vote 
in California if you were out of the 
mainstream in any real way. 

Justice Owen from Texas, No. 1 in ev-
erything. She serves on the State su-
preme court. She received 84 percent of 
the vote. The only people left who 
didn’t vote for her are probably the ex-
treme people. I would argue that 84 
percent of the people who chose to vote 
in Texas is probably our best evidence 
about who she is and the way she con-
ducts herself. 

Pryor: If you read in the paper today, 
the attorney general of Alabama has 
just successfully removed the chief jus-
tice of Alabama. It was his job to bring 
the case to the grievance committee in 
the State of Alabama, and the reason 
the chief justice was removed was that 
he defied a Federal court order to re-
move the Ten Commandments out of a 
courtroom in Alabama. 

Whatever you want to say about At-
torney General Pryor being out of the 
mainstream, let me tell you that the 
Ten Commandments are popular in 
Alabama. He chose the less traveled 
route for a politician. He chose to en-
force the law against a rogue judge who 
is pandering to the political moment. 
He followed his constitutional duty, 
and I bet you he agrees the Ten Com-
mandments have a right to be dis-
played, but he said: It is not about me; 
it is about the law. 

Mr. SESSIONS. Mr. President, will 
the Senator yield? 

Mr. GRAHAM of South Carolina. Yes. 
Mr. SESSIONS. With regard to that 

matter, Attorney General Pryor did 
file a brief on behalf of Judge Moore 
and argued that the Ten Command-
ments were legitimate because there 
are three depictions of the Ten Com-
mandments in the Supreme Court. And 
right on this wall are the words ‘‘In 
God We Trust.’’ He defended that. 

When the case was lost, the judicial 
inquiry commission brought a charge 
against the chief justice because he did 
not comply with the court order, and it 
was the duty of the attorney general to 
bring that case under Alabama law. So 
he was required to present the case 
that had been brought by something 
akin to a grand jury. 

Mr. SANTORUM. Will the Senator 
from Alabama say that is following the 
law? 

Mr. SESSIONS. It is absolutely fol-
lowing the law. There are a host of 
other examples to a degree I have never 
seen before in America. Bill Pryor al-
ways does what he believes the law 
compels him to do. Many times it is 
something he does not personally like 
to do. 

Mr. GRAHAM of South Carolina. 
Senator LEAHY said in 1998:

[I]f we don’t like somebody the President 
nominates, vote him or her down or up.

He was right then. I am very afraid 
that we are opening the darkest chap-
ter in the history of the Senate when it 
comes to judges. I don’t want to be a 
part of it. I reject the past. I embrace 
a better future. Please, for God’s sake, 
let’s not continue to do this because we 
will all regret it. 

The PRESIDING OFFICER. The ma-
jority has 30 seconds remaining. 

Mr. SANTORUM. Maybe what we are 
finding out here is the minority doesn’t 
want someone who is going to follow 
the law. I think what they really want 
is someone who is going to make the 
law, make the law politically, exactly 
maybe as the Senator from Vermont 
would like it to be made. Maybe there 
are things he or other Members on his 
side can’t accomplish in the legislative 
chamber, so they want judges who will 
make the law they want. That is why 
the litmus test. They want activist 
judges on the court not to follow the 
law but to make it the way they really 
want it. That is what is at issue here. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

The Senator from Vermont.
Mr. LEAHY. Mr. President, I am glad 

to see my friend from South Carolina 
used a tiny part of a quote of mine. I 
am always glad when somebody quotes 
me, even when they don’t do it accu-
rately. 

What I was referring to, if you look 
at the quote, was the one-person fili-
busters of 63 of President Clinton’s 
nominees, where one person, one Re-
publican, usually anonymously, would 
object to President Clinton’s nominees 
and then those nominees would never 
get a vote at all. Those were filibusters 
by one person done anonymously, not 
in the open. 

Here, of course, unlike what was done 
to President Clinton, the Democrats 
have cooperated to make sure that 168 
of President Bush’s nominees to the 
Federal judiciary have gone through 
and only 4 have not. We can see only 4 
have been blocked. We have confirmed 
168 and only blocked 4. That contrasts 
to the 63 anonymous filibusters done 
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by the Republicans—63 done by the Re-
publicans when they were in charge. 

As I walked over this morning, I 
thought: Finally, the Republican lead-
ership is bringing to a conclusion three 
really ‘‘Alice in Wonderland’’ kind of 
days, really wasted days in the history 
of the Senate. During those days, as 
much as the Republican leadership 
wanted to waste the Senate’s time, at 
a cost of hundreds of thousands of tax 
dollars, I am proud of our Democratic 
Senators who had to endure endless 
criticism for objecting to a handful of 
the President’s most extreme, con-
troversial, and divisive nominees. 

What they have tried to do is get the 
Senate’s attention back on the unfin-
ished legislative business of this ses-
sion that is of such concern to the lives 
of so many Americans. As I said, we 
have cooperated in the confirmation of 
168 of this President’s judicial nomi-
nees. We confirmed 100 in the 17 
months I was chairman and confirmed 
another 68 in the 17 months my distin-
guished colleague from Utah was chair-
man. I am not going to criticize him 
that he didn’t get as many confirmed 
as I did, but there are the numbers, 168 
to 4. That is more judges than Presi-
dent Reagan, the ‘‘all-time champ,’’ ap-
pointed his entire first term in office 
when he had a Republican majority. So 
in less than three years, we have al-
ready eclipsed President Reagan’s four 
year total. 

Among the 168 confirmations are 
more circuit court confirmations than 
for any of the last three Presidents at 
this stage in their first terms. The 
scorecard is 168 to 4.

After this week, the total of those 
blocked could increase by two, but the 
number of confirmations will not have 
been increased. Rather than work with 
all Senators to confirm those nominees 
who can be confirmed after a vote or 
who may be confirmed after a reason-
able debate and a vote, the Republican 
leadership has remained fixated on the 
most controversial and most divisive 
nominees. 

During this 40-hour talkathon, the 
Republican leadership of the Senate 
has taken what could have been pro-
ductive days at the end of this year’s 
legislative session and decided to aban-
don work on the real priorities of the 
American people. I understand that the 
reason they have been spending so 
much of the taxpayers’ dollars in doing 
this talkathon is that some of the Re-
publican campaign committees have 
tried to use this to raise money. If they 
are, instead of charging the taxpayers 
for this, I wish they would do it them-
selves. 

But what we have are our friends on 
the other side engaging in repetitive 
speeches about promoting a small 
handful of controversial nominees to 
lifetime positions as Federal judges. 
These are people who already have 
good well-paying jobs. They do not 
want to talk about the legislation that 
might help the more than 3 million 
Americans who have lost their jobs 
since President Bush assumed office. 

Unlike President Clinton’s term, 
where a million new jobs were created 
every year, in the 3 years of President 
Bush’s term, 3 million jobs have been 
lost, but they do not want to talk 
about that. 

The Republican leadership has al-
ready overshot the Senate’s adjourn-
ment date by more than a month. We 
have already had to enact three con-
tinuing resolutions just to keep the 
Federal Government going because we 
have not passed our appropriations 
bills. The law says we have to enact 
our 13 appropriations bills by the end 
of September. The Republican Congress 
has enacted only 5 of the total 13. They 
ignore the law on that, but then they 
waste this time and hundreds of thou-
sands of taxpayer dollars to have a 
campaign talkathon. 

They do not want to vote on the ap-
propriations bills and, instead, they 
want to waste time on this? They want 
to waste time giving lifetime jobs to 
three or four people but they do not 
want to do anything about the 3 mil-
lion Americans who are out of jobs. 

Here is what they are not talking 
about, here are the issues that are not 
being voted on, here are the bills that 
the Republican leadership will not 
bring up: Funds that go to improve our 
schools. Funds that NIH uses to ad-
vance our medical knowledge in fight-
ing disease and illness. The resources 
used by EPA to enforce our clean air 
and water laws. They do not want to 
bring up appropriations for our vet-
erans and for law enforcement. These 
are things that all people should be 
able to agree on, Republicans and 
Democrats, but we are told there is no 
time to bring up money for our law en-
forcement or for our veterans. 

In fact, during the first evening of 
this exercise in the wind chambers, the 
senior Senator from West Virginia was 
trying to get the Senate to do its work. 
Senator BYRD, as the ranking Demo-
crat on the Appropriations Committee, 
urged the Senate to complete its work 
on the appropriations bills that fund 
services for our military veterans. He 
said, Why do we not finish this? This 
administration has cut money for vet-
erans benefits. It has cut money for 
veterans hospitals. It has cut money 
for disabled veterans. He said, Can we 
not at least take a couple of hours 
more—if you are going to spend 40 or so 
hours talking about four judges, can we 
do something, can we take 2 more 
hours to finish the bill that will affect 
millions of America’s veterans? 

He said we could do it in 2 hours. The 
Republican leadership objected. Those 
few minutes at the beginning of this 
debate may be the most telling of this 
entire so-called debate. Republicans 
chose to sacrifice the work of the Sen-
ate, the priorities of the American peo-
ple and the interests of American vet-
erans so they could pull a partisan po-
litical stunt. 

In one of their many press con-
ferences on this diversion, on Novem-
ber 6, the Republican leader committed 

to ‘‘complete the appropriations proc-
ess’’ before beginning this charade.
Even the junior Senator from Pennsyl-
vania agreed with him and said: ‘‘The 
leader’s right. What we are about to 
embark in next week, after the appro-
priations process has run its course, is 
to enter into a debate. . . .’’ Well, when 
given the chance to honor that com-
mitment, the Republican caucus chose 
partisan theater over the work of the 
Senate. 

We said can you not take 2 hours out 
of these 40 hours to at least do the ap-
propriations bill for our veterans? I 
mean, you are not going to do the ap-
propriations bills for our law enforce-
ment. You are not going to do it for 
medical research. You are not going to 
do it for anything else. If you could 
just take 2 hours out of this, at a time 
when we are creating a lot more vet-
erans, many of them horribly disabled 
and disfigured from the war in Iraq, we 
are told, no. We do not have 2 hours for 
that. 

There is the unfinished business of 
the Nation’s unemployment and lack of 
job opportunities that confound so 
many American families. With millions 
of Americans having lost their jobs in 
the last three years, the Republican 
Senate has, instead, insisting on spend-
ing these final days of this session on a 
handful of highly controversial judicial 
nominations that divide the Senate 
and the American people and ignoring 
the needs of the almost 10 million 
Americans who are out of work, includ-
ing those more than three million 
Americans who have lost their jobs 
since President Bush took office. 

Instead of working together on such 
important matters, we are being forced 
to repeat another cloture vote on the 
nomination of Priscilla Owen. The Sen-
ate has voted three times on this nomi-
nation, and three times, the Senate has 
decided against granting consent. Her 
nomination had been fairly and thor-
oughly considered by the Judiciary 
Committee last year, and her nomina-
tion was rejected on the merits. Never 
before has a President renominated a 
judicial nominee who was rejected on 
the merits by the Judiciary Com-
mittee. 

She has shown herself to be a judicial 
activist and an extremist even on the 
very conservative Texas Supreme 
Court where her conservative col-
leagues have criticized her judging. All 
that has occurred since the cloture 
votes during the spring and summer is 
that Republican partisans have 
ratcheted up their name calling and 
Justice Owen has been made to serve as 
a political prop for the White House. 

In fact, I commend to my colleagues 
an insightful article by David 
Margolick that appeared recently in 
Vanity Fair magazine entitled ‘‘Bush 
Scored Advantage.’’ 

The second in this series of votes is 
to be on Judge Carolyn Kuhl. This 
nomination to the 9th Circuit has been 
opposed by both the home-state Sen-
ators from California and for good rea-
son. From her days seeking to change 
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federal policy and provide tax breaks 
to Bob Jones University, to her efforts 
to overturn Roe v. Wade, to her recent 
decisions seeking to excuse the inva-
sions of the privacy of Ms. Sanchez-
Scott, a breast cancer survivor, Caro-
lyn Kuhl has been extreme. 

Finally, the Senate will be required 
to vote in relation to a nomination 
that has been whisked through the Ju-
diciary Committee in the last several 
days, that of Janice R. Brown. This 
controversial nomination is opposed by 
the Congressional Black Caucus, the 
National Bar Association, the Cali-
fornia Association of Black Lawyers 
and a long list of African-American and 
civil rights leaders and organizations. 
Former Senator and former ambas-
sador Carol Moseley Braun has re-
cently written to us opposing this nom-
ination. I ask that her November 12 let-
ter be made part of the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

WOMEN’S ORGANIZATIONS OPPOSING 
NOMINATION OF PRISCILLA OWEN 

National Organization for Women 
National Organization for Women, Texas 

Chapter 
NOW Legal Defense & Education Fund 
Religious Coalition for Reproductive Rights 
National Abortion Federation 
National Women’s Law Center 
NARAL Pro-Choice America 
National Council of Jewish Women 
National Council of Jewish Women, Texas 
American Association of University Women 
American Association of University Women 

of Texas 
National Family Planning and Reproductive 

Health Association 
National Women’s Political Caucus 
Texas Women’s Political Caucus 
Texas Freedom Network 
Women’s Issues Network—Dallas 
Women’s Health and Family Planning Asso-

ciation of Texas 
Republican Pro-Choice Coalition 
Gender Justice Action Group 
Feminist Majority 
National Partnership for Women & Families 
Greater Dallas Coalition for Reproductive 

Freedom 
Texas Abortion and Reproductive Rights Ac-

tion League 
Planned Parenthood Federation of America 
Planned Parenthood Association of Hidalgo 

County 
Planned Parenthood Association of Lubbock 
Planned Parenthood of Cameron and Willacy 

Counties 
Planned Parenthood of Houston and South-

east Texas 
Planned Parenthood of North Texas 
Planned Parenthood of San Antonio & South 

Central Texas 
Planned Parenthood of South Texas 
Planned Parenthood of the Texas Capital Re-

gion 
Planned Parenthood of West Texas 

WOMEN’S ORGANIZATIONS OPPOSING 
NOMINATION OF JANICE RODGERS BROWN 

National Organization for Women 
California National Organization for Women 
NOW Legal Defense & Education Fund 
Religious Coalition for Reproductive Rights 
National Abortion Federation 
National Women’s Law Center 
NARAL Pro-Choice America 
National Council of Jewish Women 

National Council of Jewish Women, Cali-
fornia 

National Council of Jewish Women, Los An-
geles 

American Association of University Women 
National Family Planning and Reproductive 

Health Association 
National Partnership for Women and Fami-

lies 
Feminist Majority 
Planned Parenthood Federation of America 
Planned Parenthood of Golden Gate 
Planned Parenthood of Los Angeles 
Women Lawyers Association of Los Angeles 
Women’s Reproductive Rights Assistance 

Project 
Pacifica Institute for Women’s Health 
Black Women Lawyers of Los Angeles 
California Abortion and Reproductive Rights 

Action League 
California Women’s Law Center 

WOMEN’S ORGANIZATIONS OPPOSING 
NOMINATION OF CAROLYN KUHL 

American Association of University Women 
Breast Cancer Action 
Breast Cancer Fund 
California Abortion and Reproductive Rights 

Action League 
California National Organization for Women 
California Women Lawyers 
California Women’s Law Center 
Center for Reproductive Law and Policy 
Coalition of Labor Union Women (CLUW) 
Feminist Majority 
Los Angeles African-American Women’s Po-

litical Action Committee 
NARAL Pro-Choice America 
National Abortion Federation 
National Council of Jewish Women 
National Organization for Women 
National Partnership for Women and Fami-

lies 
National Women’s Law Center 
National Women’s Political Caucus—Cali-

fornia 
Pacific Institute for Women’s Health 
Planned Parenthood Federation of America 
Planned Parenthood Affiliates of California 
San Diego County National Organization for 

Women 
Women’s Committee, Labor Committee for 

Latin American Advancement 
Women’s Leadership Alliance Women’s Po-

litical Committee 
Women’s International League for Peace and 

Freedom 
Women’s Reproductive Rights Assistance 

Project. 

NOVEMBER 12, 2003. 
Hon. BILL FRIST, 
Majority Leader, U.S. Senate, Russell Senate 

Office Building, Washington, DC. 
Hon. TOM DASCHLE, 
Minority Leader, U.S. Senate, Hart Senate Of-

fice Building, Washington, DC. 
GENTLEMEN: Respect for the rule of law, 

and the impartiality of the judiciary are al-
most synonymous concepts. It is out of con-
cern for both that I want to convey my most 
serious concern about the State’s consider-
ation of the nomination of Justice Janice 
Rogers Brown for the United States Court of 
Appeals for the District of Columbia Circuit. 

Justice Brown has not demonstrated the 
balance and judicial temperament and pru-
dence that are central to a respected judici-
ary. Indeed, she has spoken to an organiza-
tion of my own alma mater, the University 
of Chicago Federalist Society, in terms so 
radical as to bring into question her own re-
gard for the position she currently occupies. 
The extremism of her views has been pub-
licly demonstrated time and time again, par-
ticularly concerning matters of settled law 
regarding the national government’s respon-

sibility to protect civil and political rights 
of women and minorities. Such extremism 
undermines the confidence any citizen might 
have in the capacity of this nominee to fair-
ly interpret and administer the law. 

I am the only African American woman to 
have served in the United States Senate, or 
on its Judiciary committee. As such I have 
not only an appreciation for the gravity of 
the Senate’s role and responsibility in re-
gards to the appointment process, but I also 
have a keen appreciation for the diversity of 
opinion among African Americans. Not all 
black people think alike, and I have no doubt 
that there is a constituency that would be 
happy to see an African American of any po-
litical persuasion confirmed for such an im-
portant position as the D.C. Circuit Court of 
Appeals. However, it does both the black 
community as well as the courts a great dis-
service to confirm to such a position an indi-
vidual who has so clearly demonstrated a 
disregard for the balance and impartiality 
required of the members of the bench. 

I appeal to our President to exercise great-
er respect for the traditions of the judiciary 
in making future nominations. Justice 
Brown should be given an opportunity to ma-
ture in her demeanor and her judicial con-
duct, but not as a member of the Circuit 
Court. As such, I urge the members of the 
Committee to reject this nomination. 

Sincerely, 
CAROL MOSELEY-BRAUN.

Mr. LEAHY. The San Francisco 
Chronicle and the Washington Post edi-
torialize against her as an example of 
the Bush Administration’s efforts to 
pack the circuit courts with 
ideologues. In her decisions and her 
writings and speeches she has shown 
herself to be a consummate judicial ac-
tivist who will disregard precedent 
when convenient to her ends. Her view 
of government is not consistent with 
the work of the D.C. Circuit in review-
ing the environmental protections, 
workplace protections, consumer pro-
tections and other government regula-
tions authorized by Congress to protect 
all Americans. 

The obvious intent of these stacked 
votes is a partisan effort to paint oppo-
sition Senators as anti-woman. Women 
know better. Women leaders, women’s 
rights organizations have opposed 
these nominations. I know the Repub-
lican partisan public relations machine 
will be cranking overtime to say we are 
anti-woman. Given that we are being 
led by Senator BARBARA MIKULSKI, 
Senator DIANNE FEINSTEIN, Senator 
BARBARA BOXER, Senator PATTY MUR-
RAY, Senator MARY LANDRIEU, Senator 
BLANCHE LINCOLN, Senator MARIA 
CANTWELL, Senator HILLARY CLINTON, 
and Senator DEBBIE STABENOW, it is 
hard to see how Democrats can be sub-
jected to such allegations with a 
straight face. I mean, tell them that 
they are anti-woman. These are all 
women who have the finest records of 
defending, upholding, and advancing 
women’s rights. It is crazy. 

When we were in charge, the Senate 
confirmed 100 of President Bush’s judi-
cial nominees, including 21 women, in 
just 17 months. They included 4 women 
to our Courts of Appeal. During the 
107th Congress, President Bush nomi-
nated only 18 women to district court 
seats out of 98 district court nominees, 
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or 18 percent, and only 8 women to cir-
cuit courts out of 32 circuit court 
nominees, or 25 percent. Well, this 
year, Democrats have supported the 
confirmation of 12 additional women 
nominated to the Federal bench, in-
cluding 3 more to our Courts of Appeal. 
The thirty-three women judges con-
firmed represent 20 percent of the 168 
judges confirmed so far. 

Perhaps, though, they are a little bit 
nervous about this. President Bush has 
nominated far fewer women to the Fed-
eral bench than President Clinton did. 
This President’s nominees have in-
cluded only one woman in each five ju-
dicial nominees. By contrast, nearly 
one of every three of President Clin-
ton’s judges are women. Of course, the 
Republicans who controlled the Senate 
and the Judiciary Committee during 
the Clinton administration also 
blocked 18 women nominated to Fed-
eral judgeships by President Clinton. 
They did it by their one-person anony-
mous filibuster. Do not give me this 
baloney that, oh, it is so terrible that 
we are standing out here in open ses-
sion blocking four judges. They 
blocked 63 by anonymous filibuster, 18 
of them women. The women who were 
blocked from getting Senate action on 
their judicial nominations by the Re-
publicans include Kathleen McCree 
Lewis, Elena Kagan, Elizabeth Gibson, 
Helene White, Christine Arguello, 
Bonnie Campbell—all of whom were 
nominated to the circuit courts. Now, 
these six outstanding women lawyers 
and judges were not extreme or 
ideologues. They were blocked anony-
mously by Republican Senators. This 
was done without any explanation. 
This was done without a vote of any 
kind. We never had a debate on them. 

These other judges, the 4 out of 168 of 
President Bush’s who have been con-
firmed, at least there was a debate on 
them. We discussed the merits of their 
nominations. The 63 of President Clin-
ton’s nominees who were blocked by 
the Republican majority would have 
liked to have at least had a hearing or 
debate on the merits of their nomina-
tions. There was no debate. Nobody 
wanted to come to the floor and talk 
about them, not when they could do a 
one-person filibuster, and do it anony-
mously so the press in their hometown 
would never know who was holding 
them up, including some of the Sen-
ators from the States where they were 
nominated. They could do this anony-
mously, and they could do it in a way 
that they would never have their fin-
gerprints on it. 

Now, I have heard more crocodile 
tears shed on this Senate floor this 
week than I have heard in my 29 years. 
Why? Because 4 judges of President 
Bush’s were stopped, out of 168 who 
were confirmed. He has had less nomi-
nees stopped than any President I can 
remember since I have served in the 
Senate. 

I yield the floor.
(At the request of Mr. DASHLE, the 

following statement was ordered to be 
printed in the RECORD.) 

∑ Mr. EDWARDS. Mr. President, my 
Republican colleagues are calling this 
30-plus-hour marathon ‘‘Justice for 
Judges.’’ Now, I’m all for justice for 
judges. And that’s exactly what every 
single one of President Bush’s judicial 
nominees has gotten. 

But I ask my colleagues, where is 
Justice for the American people? They 
seem more concerned about Justice for 
a handful of judges—the 2 percent of 
those Bush’s nominee who haven’t been 
confirmed—than justice, fair play and 
opportunity for the American people. 

The Republican majority claims that 
we’re facing a vacancy crisis in our 
Federal courts. Ninety eight percent of 
Bush’s judges have been confirmed and 
this is a crisis? Two percent of Bush’s 
judges have not been given lifetime ap-
pointments and we’re in a crisis? 

Under George W. Bush, the unem-
ployment has risen to 6 percent the 
poverty rate has increased to 12.1 per-
cent the percentage of Americans with 
no health insurance has gone up to 15.2 
percent. And, during this time, the va-
cancy rate on the Federal courts has 
gone down to 4.5 percent its lowest 
point in over 13 years. In fact, there are 
more full-time Federal judges on the 
bench today than at any other time in 
U.S. history? The vacancy rate is now 
below the number that Senator HATCH 
called ‘‘full-employment’’ in the Fed-
eral judiciary during the Clinton ad-
ministration. 

Where is the concern for the 6 per-
cent of the American people who can’t 
find jobs? The same people who claim 
that 4.5 percent vacancy is a crisis 
think that 6 percent unemployment is 
great news, that a ‘‘jobless recovery’’ is 
a good thing. Why aren’t they at least 
as concerned about Justice for the Job-
less, Justice for Working People, Jus-
tice for the Poor, Justice for Families? 

So, what does this marathon debate 
tell us about the priorities of the Re-
publican majority? What does it tell us 
when they are more concerned about 
securing lifetime jobs for three sitting 
judges and a State attorney general 
than in securing jobs for the 9 million 
Americans who are out of work? 

Why are they more interested in 
fighting for three judges and an attor-
ney general—all of whom have received 
full and fair consideration—than fight-
ing to bring hope back to the American 
people? 

Why aren’t we spending 30 hours de-
bating how to help the 9 million Ameri-
cans who no longer have the dignity 
and self-respect that comes from com-
pleting a hard day’s work? Why doesn’t 
the Republican majority schedule 30 
hours of debate to figure out how to 
provide health care to the American 
people and prescription drug benefits 
to the elderly?

We should be figuring out how to 
bring back the 3 million jobs we’ve lost 
on George Bush’s watch—one job lost 
for every minute he has been in office. 

We should be addressing the anxiety 
of families who fear that by sundown 
they will be without a safe home. We 

should be working to find a way to lift 
the tax burdens on working families 
and provide real economic opportuni-
ties so they can provide food, clothing, 
and shelter for their families. 

We should be debating about the best 
way to close the education gap and 
support and fund our public schools. 

We should be working together to lift 
Americans out of poverty. 

And we should be coming together, 
not to fight for justice for judges but to 
fight to end the injustice that still tugs 
on the soul of America. 

In other words, we should be fighting 
for Justice for the American People. 

But instead, my Republican col-
leagues have virtually shut down the 
Senate to force lifetime appointments 
for three judges and an attorney gen-
eral. 

This political stunt is getting lots of 
coverage, but it’s not doing a thing to 
improve the life of one single Amer-
ican—except three sitting judges and 
an attorney general. 

We have confirmed 168 of President 
Bush’s nominees. I voted for the vast 
majority of these judges, even though 
many of these judges have held con-
servative ideologies with which I 
strongly differ, because I believed they 
would ultimately enforce the Constitu-
tion and the law. 

But I cannot and will not vote for 
these four nominees, for good reason. 
These nominees not only do not rep-
resent the mainstream, but they have 
demonstrated an unwillingness to set 
aside their personal views to uphold 
the law and protect civil rights. We 
have good reason to oppose these nomi-
nees. And we not only have the right, 
we have a constitutional obligation to 
stand up to the President when he 
makes unacceptable nominations to 
the bench. 

Our Founding Fathers did not give 
the President unilateral or unfettered 
power to select Article III judges. They 
wanted to ensure that the people—
through their elected representatives—
have a say in who will be appointed to 
the Federal bench. So they created a 
partnership between the President and 
the Senate by requiring the President 
to obtain the advice and consent of the 
Senate in nominating judges. 

Every President—whether Repub-
lican or Democrat—must consult in a 
meaningful way with the Senate to ap-
point highly qualified judges to the 
Federal bench. The give and take that 
results makes it far more likely that 
we will have a judiciary that is not 
skewed too far to the right or too far 
to the left, a balanced judiciary that 
reflects the people it serves.

Meaningful consultation does not 
mean that the White House just sends 
us who they want and we rubberstamp 
them, without careful examination and 
consideration. Meaningful consultation 
often involves compromise and con-
sensus. 

This approach has worked reasonably 
well—with some exceptions—over the 
years. But now we find ourselves deal-
ing with a White House that disdains 
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this longstanding principle of advice 
and consent. Instead, the President is 
appointing judges who are far out of 
the mainstream. Judges who are hos-
tile to civil rights and equal justice. 
Judges who are not only willing but 
eager to put their personal views above 
the law. Judges he certainly knows are 
unacceptable to us and our constitu-
ents. These appointments are being 
made without our advice and without 
our consent. We have tried to work 
with the White House to find common 
ground, but most of our attempts to 
reach consensus with the administra-
tion have been dismissed. In some in-
stances, our commitment to fairness 
and diversity has been attacked. This 
is not the way this process should 
work. It is wrong. It would be wrong, 
regardless what party the President be-
longs to. 

Any honest observer must acknowl-
edge that previous administrations of 
both parties attempted in good faith to 
work with the Senate in its appoint-
ments process. President Clinton put 
up numerous highly qualified main-
stream nominees for Federal judge-
ships, only to have them blocked, de-
nied hearings and denied votes by a Re-
publican Senate. Twenty percent of 
Bill Clinton’s judges were blocked by a 
Republican Senate. We heard nothing 
about justice for judges then. 

This had a particular impact on my 
home State of North Carolina, which is 
part of the Fourth Circuit. North Caro-
lina—the largest State in the circuit—
until this year had not been rep-
resented on the court since 1994. Presi-
dent Clinton tried three times to put a 
North Carolinian on the court, only to 
have his nominees blocked for reasons 
other than their qualifications. In fact, 
during his last 6 years in office, Presi-
dent Clinton had eight nominees—four 
of them African American—blocked in 
the Fourth Circuit alone. These were 
well-qualified men and women, none of 
whom could be labeled ideologues, 
whose views were well within the main-
stream of legal thought and practice. 
Nevertheless, they were blocked. I be-
lieve that this was part of a plan, a 
plan to keep these seats open for a Re-
publican President who would fill them 
with right-wing judges outside of the 
mainstream. 

We’ve seen what happens when the 
President meets us halfway. He’s done 
it before—rarely, but he’s done it. He 
reached out to us on Allyson Duncan, 
an outstanding North Carolinian who 
just last month was formally installed 
as a judge on the Fourth Circuit Court 
of Appeals, breaking a logjam that had 
held our State back for a decade. 

In that case, President Bush did more 
than just pay lipservice to our con-
stitutional obligation to a advise and 
consent. He reached out to us before he 
made his decision—he consulted with 
us—he sought our advice. And in mak-
ing his decision, the President selected 
a nominee who represents the main-
stream of our State.

Throughout Judge Duncan’s con-
firmation process, I commended the 

President for consulting with us and 
making an excellent nomination. And I 
told him that if he takes this approach 
to future judicial nominations we have 
a real opportunity to find common 
ground in the search for excellence on 
the Federal bench. When we work to-
gether, we find outstanding nominees 
like Allyson Duncan, who represents 
the best of North Carolina and Amer-
ica. 

In light of our efforts to cooperate 
with the President on nominations, I’m 
puzzled and troubled by the Republican 
attacks on us, the accusations that we 
are anti-women, anti-black, anti-His-
panic, anti-Southern, anti-Catholic. 
They’re running attack ads against us 
that represent the worst forms of reli-
gious and racial McCarthyism. They’re 
doing this even though the record 
shows that Democrats have voted to 
confirm 13 of President Bush’s African-
American nominees while Republicans 
blocked 12 of Clinton’s African-Amer-
ican nominees. We have confirmed 33 of 
Bush’s woman nominees. Nearly 40 per-
cent of the Bush judges confirmed have 
been from southern States. So, not 
only are these accusations of bias flat-
out wrong, they are outrageous and I 
must speak out against such dema-
goguery and race baiting. 

We have gone the extra mile. We 
have demonstrated that we are willing 
to work with the White House to move 
forward on nominees who provide bal-
ance to the courts. We have confirmed 
168 of President Bush’s judicial nomi-
nees—98 percent. We have been more 
than cooperative. 

It’s really a shame that the majority 
doesn’t spend a fraction of the time 
they’ve spent on the full employment 
program for judges on finding ways to 
improve the lives of the American peo-
ple. 

The American people deserve better 
than this. We owe it to them to call a 
halt to this marathon madness and get 
down to work to address the problems 
they sent us here to solve. It is time to 
fight for justice, jobs and opportunity 
for the American people.∑

Mr. DODD. Mr. President, the major-
ity has indicated that as part of this 
debate to invoke cloture on these three 
nominees to the Federal judiciary, 
they may move to consider S. Res. 138, 
a resolution introduced by the major-
ity leader, Senator FRIST, which would 
amend the Senate rules to treat debate 
on Executive Calendar items dif-
ferently than matters on the Legisla-
tive Calendar. 

Nothing is more fundamental to the 
ability of the Senate to fully exercise 
its constitutional responsibility to pro-
vide advice and consent to the Presi-
dent’s executive nominees than to sub-
ject such nominees to full and delibera-
tive debate. And any move to amend 
the Senate rules to place additional 
limitations on that debate is tanta-
mount to a ceding of legislative branch 
powers to the executive. I appreciate 
the opportunity to speak on the issue 
of proposed changes to Senate rule 
XXII. 

The filibuster is widely viewed as one 
of the Senate’s most characteristic 
procedural rules. I believe we can all 
agree that the best way to consider a 
change to Senate rules is to do so in 
accordance with existing Senate rules. 
I believe this 30-hour debate will follow 
Senate rules and precedent. 

Any attempt to change Senate rules, 
particularly cloture rule XXII, should 
be in keeping with the deliberative 
rules, precedents and practices that 
have been the hallmark of this institu-
tion since it was conceived during a 
steamy summer in Philadelphia over 
217 years ago. 

Senate rules have endured the age-
old test of time, people, places, and 
events. Senate rules delineate the con-
stitutional responsibilities of the body 
and define the character of the institu-
tion. Making changes to the rules and 
the precedent of the Senate is not an 
action that should be taken lightly or 
for partisan purposes. 

In the history of the institution, the 
rules of the Senate have been through 
general revision just seven times: 1806, 
1820, 1828, 1868, 1877, 1884, and 1979. The 
architecture of our Senate rules and 
precedents is built on the foundation of 
the right to debate and amend, the two 
basic principles that make the Senate 
the upper House in all of the legislative 
bodies of the world. If you chip and 
change this keystone, then you chip 
and change the Senate as an institu-
tion. 

Herein lies the central paradox and 
towering majesty of the Senate. What 
makes this institution so revered and 
unique is what can simultaneously gall 
us the most: the practice of extended 
debate. 

But the Founders insulated the Sen-
ate from sanction for debate and ex-
plicitly left it to ‘‘determine the rules 
of its proceedings.’’ 

The rules of the Senate reflect the in-
tent of the Framers that the Senate be 
the ‘‘saucer into which the nation’s 
passions may be poured to cool.’’ The 
ability to fully examine and debate any 
matter of national importance is the 
hallmark of the Senate. Nowhere more 
than in the advice and consent respon-
sibility of the Senate do we see the 
Framer’s intent to balance the fear of 
a resulting tyranny of a majority 
against the principle of majority rule. 

As Alexis de Tocqueville observed: 
‘‘. . . the main evil of the present 
democratic institutions of the United 
States. . . . [arises from] the very inad-
equate securities against tyranny. . . . 
if ever the free institutions of America 
are destroyed, that event may be at-
tributed to the unlimited authority of 
the majorities, which at some future 
time may urge the minorities to des-
peration. . . .’’ 

The President nominates, but his 
power is balanced, and checked, by the 
power of the Senate to provide advice 
and consent. Neither can act alone. 
And in the case of the judiciary, the 
creation of the third, separate and 
equal, branch of Government, the pow-
ers are deliberately counterposed. 
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This is not the first controversy over 

Senate rules, precedents and practices 
of the right to extended debate. 
Through our history, the right of ex-
tended debate has never been seriously 
questioned as other than a vital foun-
dation of our Republic. This right has 
been a catalyst for achieving the most 
remarkable feature of our civilization: 
the degree to which we have been able 
to provide our citizens with, at one and 
the same time, both great freedom and 
great stability. 

As Robert Caro, author of ‘‘The Mas-
ter of the Senate,’’ for which he was 
awarded his second Pulitzer prize, has 
observed, and I quote him, ‘‘in creating 
the new nation, its founding fathers, 
the framers of its constitution, gave its 
legislature not only its own powers 
specified and sweeping, but also powers 
designed to make the Congress inde-
pendent of the President, and to re-
strain and to act as a check on his au-
thority, including power to approve his 
appointments, even the appointments 
he made within his own administra-
tion. And the most potent of these re-
straining powers the framers gave to 
the Senate.’’ 

The power to approve Presidential 
appointments was given to the Senate 
alone. A President could nominate and 
appoint Ambassadors, Supreme Court 
justices, and other officers of the 
United States, but only with the advice 
and consent of the United States Sen-
ate. This is the American way and it 
must remain the American way. While 
the Founding Fathers recognized the 
inherent dangers in granting a minor-
ity of Senators a veto over the will of 
the majority, the Constitution did just 
that. 

But proposals to limit debate would 
change that.

S. Res. 138, a proposal by Majority 
Leader FRIST, would amend Senate rule 
XXII to provide for a declining number 
of votes required to invoke cloture on 
Executive Calendar items, such as judi-
cial nominations. 

I have deep reservations about Major-
ity Leader FRIST’s resolution to amend 
Senate rule XXII. I fully appreciate the 
majority leader’s desire to expedite the 
business of the Senate. I fully under-
stand the frustration with respect to 
the deep desire to invoke cloture on 
Executive Calendar items, including 
executive nominations such as judicial 
nominations. 

But there is simply no crisis facing 
our judiciary today that necessitates 
the damage to the very fiber of this in-
stitution that such a rules change 
would render. The vacancy for the Fed-
eral judiciary is at its lowest level in 13 
years. 

Since President Bush came into of-
fice, the Senate has confirmed 168 of 
his nominees and has decided not to 
proceed with only 4. That is a 98 per-
cent success rate for the President. In 
my view, this is a great success rate. 

The Senate must not act to change 
its rules. To do so now would amount 
to a ‘‘hijacking’’ of the Senate’s con-

stitutional duty to provide advice and 
consent to the President’s nomination 
authority. The supermajority require-
ment is consistent with the intent, 
spirit and language of the Constitu-
tion. 

S. Res. 138 presents the question of 
whether rule XXII should be revised to 
accommodate a targeted remedy for 
filibusters of judicial nominations. The 
real question should be whether S. Res. 
138 strikes the most appropriate bal-
ance between existing Senate rules and 
the advice and consent duties of the 
Senate. In the view of this Senator, it 
does not. 

The cloture rule exists by virtue of 
the longstanding rules of the Senate 
enacted pursuant to authority under 
the Constitution, article I, section 5. 

The Constitution expressly author-
izes such procedural rules and sets no 
standard to limit the Senate’s discre-
tion in formulating such rules. Fur-
ther, the Constitution does not compel 
the Senate to take any action, much 
less a final vote, on any matter, legis-
lative or executive. 

There is no argument to the fact that 
the Senate has plenary authority to de-
vise its own rules. Nor is there any ar-
gument to the fact that there is no 
right to mandatory majority rule. 
Most importantly, the Senate tradition 
on filibuster offends no constitutional 
edict. In the words of Chief Justice 
Burger, ‘‘there is nothing in the lan-
guage of the Constitution or history or 
our cases that require a majority al-
ways prevail on every issue.’’ 

At its most fundamental core, the 
Senate is a testament to the coexisting 
rights of the majority and the minor-
ity. Small states have an equal say in 
the Senate’s tradition, and rules pro-
tect debate no matter whether it is a 
principled stand of one Senator or a 
chorus of the convinced. The Senate 
rules balance majority rule with mi-
nority right. 

As a Senator in this body, I recall 
watching the Senate as a very deter-
mined minority insisted on their right 
to be heard on the issue of civil rights. 
Their position on civil rights was un-
fair, unpopular, and illegal. Yet the 
majority of Senators did not question 
the right of the minority Senators to 
assert their right under Senate rules 
and precedent to debate, delay, dimin-
ish or defeat civil rights legislation. 
And, the minority did so for years. 

Ultimately, both the noble principles 
of racial equality and extended debate 
prevailed in the Senate. But the Senate 
rule that had been long thwarted was 
left essentially unchanged. 

Prior to 1917, there was only a cen-
tury old rule that required unanimous 
consent to cut off debate. This means 
that for 111 years, the Senate practice 
of extended debate was absolute in its 
scope. All Senators had to consent in 
order to bring consideration of a mat-
ter to a close. For the subsequent pe-
riod of 58 years, two-thirds of the Sen-
ate were required to end debate. Cur-
rently, three-fifths are required. Until 

1949, there was no procedure for lim-
iting debate on nominations in the 
Senate. For the past 212 years, there 
has never been a Senate rule that per-
mits a simple majority to force a vote 
on any matter up for consideration, in-
cluding judicial nominations. 

In this historical context, S. Res. 138 
would be without precedent to require 
a simple majority to invoke cloture, in 
my view. S. Res. 138 would reduce to a 
majority vote that Senate procedural 
rule which girds the independence of 
the coequal judicial branch. 

There is an irony to S. Res. 138 that 
cannot go unstated or unexamined. It 
would reform the cloture process only 
for nominations and leave cloture for 
the remainder of the Senate debate as 
it is. Arguably, it is precisely in the 
area of nominations, particularly judi-
cial nominations, that the Framers in-
tended these powers to be utilized. 

S. Res. 138 would fundamentally alter 
the nature of the Senate and the bal-
ance of powers created by the Framers 
of the Constitution. It would under-
mine the Senate’s role in our constitu-
tional democracy, cede enormous 
power to the Executive and upset the 
deliberate system of checks and bal-
ances intended by the Framers. 

S. Res. 138 would fundamentally di-
minish the Senate’s power in relation 
to that of the Executive. And if the 
Senate cedes such power to the Execu-
tive, then I do not think the Senate 
will ever get that power back. Of all 
the issues that the Senate faces now 
and in future Congresses—such as war, 
the economy, health, education, elec-
tion reform, jobs—none is more impor-
tant than this one on Senate rule 
changes. Why? Because how we resolve 
this issue will, in many respects, deter-
mine how we resolve all others. 

S. Res. 138 proffers change that is 
historically significant. However, S. 
Res. 138 does not proffer filibuster re-
form that will permit ample debate 
while rejecting delay in perpetuity. 
Nor does S. Res. 138 fit squarely within 
Senate tradition of balancing the right 
to debate with the responsibility to 
conclude the people’s business. 

Instead, S. Res. 138 would shift the 
balance of power on advise and consent 
to the executive branch. To accommo-
date this proposal means a profound 
change in the Senate as an institution 
and the character of the Senate as a 
body itself. 

It reduces the constitutional advice 
and consent authority, indeed duty, to 
a mere rubber stamp of the President’s 
prerogatives. We must always attempt 
to find the right checks and balances 
between a rubber stamp and a delibera-
tive body on both legislation and nomi-
nations. This is what makes the Sen-
ate, as an institution, so powerful, so 
special, so unique. 

We must remember that during the 
Constitutional Convention, only after 
lengthy debate, was the power to ap-
point judges committed to the Presi-
dent as well as to the Senate. Why? 
John Rutledge of South Carolina said 
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it best: ‘‘the people will think we are 
leaning too much toward monarchy’’ if 
the President is given free rein to ap-
point judges. 

The final compromise was character-
ized by Governor Morris of Pennsyl-
vania as giving the Senate the power to 
appoint judges nominated to them by 
the President. In Federalist 76, Ham-
ilton explained, ‘‘the Senate’s review 
would prevent the President from ap-
pointing justices to be the obsequious 
instruments of his pleasure.’’ 

Against this backdrop, I find it quite 
troubling that Majority Leader FRIST 
now suggests that we narrow delibera-
tion, debate, and the rights of the mi-
nority with respect to the nomination 
process and thereby enhance the abil-
ity of the majority to turn the Senate 
into a rubber stamp of a President’s 
nominee. 

What is at stake in this debate is 
nothing less than the integrity of the 
Senate and the independence of the ju-
dicial branch—the deliberate intention 
of the Framers to ensure against the 
excess of the Executive. 

In describing the role of the Senate 
to provide advice and consent to execu-
tive nominations, Roger Sherman 
noted: ‘‘the Convention, who formed 
this Constitution, thought it would 
tend to secure the liberties of the peo-
ple, if they prohibited the President 
from the sole appointment of all offi-
cers. They knew that the crown of 
Great Britain, by having that preroga-
tive has been enabled to swallow up the 
whole administration . . . but this gov-
ernment is different, and intended by 
the people to be different.’’ 

The real problem here is not con-
stitutional, but rather it is institu-
tional. Senators must think of them-
selves as part of an institution, held to-
gether by a common respect for its 
rules and traditions. We have a respon-
sibility to the President, the people, 
and to the institution. 

This is a moment for Senators, as 
Senators, to stand up for the Senate. 

Those of us fortunate to serve in this 
body are but its temporary custodians. 
We are stewards of an institution gov-
erned by rules and practices that have 
withstood the test of more than two 
centuries of time. Now is not the time 
to retool the rules to achieve goals 
that are, in essence, transient and par-
tisan in nature, no matter how deeply 
felt. 

When in history has the will of a mi-
nority—through extended debate been 
able to stop anything that this Nation 
desired or that had the broad support 
of its people? The Senate works its 
will, extended debate and all, as it was 
intended to work—in the words of 
James Madison—‘‘. . . to consist in its 
proceedings with more coolness, with 
more system, and with more wisdom, 
than the popular branch.’’

The disagreements that we have over 
judicial appointments, and over some 
legislation, will likely be long forgot-
ten, and of limited consequence, in 
years to come. But to change the rules 

and practices of the U.S. Senate in the 
manner that is here proposed, in my 
view, would do permanent and lasting 
damage, not only to this institution 
but to our democracy that has served 
us so long and so well. 

I hope that cooler heads will prevail 
and that the majority leader will not 
bring up S. Res. 138 to amend the rules 
of the Senate. 

But if that happens, I urge my col-
leagues, as Senators, to uphold the 
unique authority of the Senate to give 
equal voice to all States, indeed to all 
people, and to forego the political expe-
dience of the moment in order to en-
sure the integrity of the Senate, and 
the functioning of this Republic, for 
generations to come.

Mr. LIEBERMAN. Mr. President, in 
the course of this debate, I have been 
deeply disturbed to hear the character-
ization my Republican colleagues have 
given to a filibuster reform proposal 
Senator HARKIN and I offered nearly a 
decade ago. They have referred to our 
proposal, and our statements in sup-
port of it, as precedent for their efforts 
here today. As I have said in the past, 
I believe that is deeply wrong. To make 
clear both what our proposal did, and 
why my Republican colleagues’ charac-
terizations of it are wrong, I thought it 
would be worthwhile to make sure the 
record included testimony I offered to 
the Senate Rules Committee this past 
June. I ask unanimous consent that 
the full text of that testimony be re-
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
STATEMENT OF SENATOR JOE LIEBERMAN, SEN-

ATE RULES AND ADMINISTRATION COM-
MITTEE, JUNE 5, 2003
Chairman Lott, Senator Dodd and Mem-

bers of the Committee. I greatly appreciate 
the opportunity to submit this statement for 
your hearing record, so that I can share with 
the Committee my thoughts on filibuster re-
form and my previous efforts on the topic. 

In late 1994, I joined Senator Harkin in 
launching an effort to encourage Senate dis-
cussion of reforming the Senate’s cloture 
rule. Like Senator Harkin, I had become in-
creasingly frustrated at the way the Senate’s 
cloture rule repeatedly allowed a minority of 
Members to prevent the Senate’s majority 
from enacting legislation. I felt—and con-
tinue to feel—that the Senate rules should 
be changed to prevent a small minority of 
Senators from bringing legislation to a halt 
simply by saying that they will never end de-
bate. Senator Harkin and I therefore offered 
a proposal under which an initial cloture 
vote would require 60 votes, but the requisite 
number to reach cloture would decline by 
three with each of the next three cloture at-
tempts on the same matter. As of the fourth 
cloture vote, 51 votes—a simple majority—
would suffice to invoke cloture. 

This was not a partisan effort on our part. 
Indeed, Senator Harkin and I offered our pro-
posal after the Democrats lost their major-
ity status and at a time we therefore fully 
understood that our proposal would more 
often than not—in the short term, at least—
inure to our party’s detriment. Let me say 
that again: our proposal was not an effort to 
push through our own agenda or help our 
own party. Nor was it a proposal aimed at 
carving out special rules for one type of leg-

islation or Senate action in order to ease en-
actment or Senate approval of one particular 
agenda. 

In early January 1995, we offered our pro-
posal on the Senate floor. After a good de-
bate, the Senate voted on it and, unfortu-
nately, we lost by a landslide. 76–19. Among 
those voting against our proposal were every 
Member of this Committee who was in the 
Senate at the time, including the current 
Majority Leader, whose proposal the Com-
mittee is considering today. I considered 
that an unfortunate result then, and I con-
tinue to consider it so today. Despite the 
often troubling ways in which the current 
Majority has sought to run the Senate, I still 
believe the filibuster rule should be changed 
so that once Members have had an oppor-
tunity to fully debate and seek to amend 
measures, the majority can have its say. 

But that is unfortunately not what the Ma-
jority Leader’s proposal seeks to do. Indeed, 
although I expect some will seek to charac-
terize the proposal the Committee is consid-
ering as akin to the Harkin-Lieberman one, 
it most assuredly is not. Our proposal ap-
plied across the board—to legislation and 
nominations alike. As I already mentioned, 
it was the legislative gridlock that moti-
vated us back then, and that continues to be 
the real problem caused by the cloture rules. 
But my Republican colleagues don’t want an 
across-the-board reform. As they would have 
no choice but to acknowledge, they don’t 
want to give up their own ability to fili-
buster legislation, even while they are in the 
Majority. That’s because, whether it’s the 
patients’ bill of rights, campaign finance re-
form or a plethora of other issues, they have 
launched their own filibusters while in the 
Majority, and they just don’t want to give up 
their ability to continue to do so. Majority 
rule apparently should only go so far in their 
view. 

What the Majority Leader’s proposal 
amounts to is a demand for unilateral disar-
mament. It is an effort to force the current 
minority party to swallow a rules change 
that allows this President and his party to 
carve an exception from the Senate rules for 
their out-of-the-mainstream judicial nomi-
nees, while keeping the parts of the cloture 
rule that they want to continue taking ad-
vantage of. But the issue of how the Senate 
operates should not be subjected to such one-
sided demands. We all must work with the 
rules we have and seek to apply them fairly 
and impartially. That’s why, as I said at the 
time I first made this proposal with Senator 
Harkin, even though I support filibuster re-
form, as long as the rules are what they are, 
I’m not going to be the only one to abandon 
them. I will continue, as a representative of 
the interests of the voters of my state, to 
live within them and support filibusters 
where I think it appropriate. 

In short, in contrast to the serious reform 
effort we made, this proposal amounts to one 
party’s effort to turn a Senate rule into a 
partisan tool—to cherry pick its favored 
issue in the name of democracy, while leav-
ing themselves free to filibuster away on leg-
islative proposals they don’t like. I would 
welcome more company in the effort to en-
gage in serious reform of the cloture rules so 
that we all—Republicans, Democrats and 
Independents alike—can make the Senate 
work better for the American people. But 
this unfortunately is not that effort.

Mr. SANTORUM. Mr. President, this 
is a very historic time for our country. 
Until this Congress there had never 
been a filibuster of a circuit court 
nominee in the history of this country. 
Thus far we have had four filibusters of 
highly qualified judicial nominees this 
year and may have two more by the 
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end of this week. It is not the intent of 
the Constitution to confirm a nominee 
with 60 votes but to confirm with a 
simple majority. Whether we vote a 
nominee up or we vote them down, it is 
our duty to bring them for a vote and 
to represent the will of the majority in 
the advice and consent role of the Sen-
ate in relation to the President’s nomi-
nees. If the minority would like to cre-
ate a 60-vote requirement, then they 
should respect the Constitution and in-
troduce a constitutional amendment to 
do so—and build the necessary support 
for it around the Nation—rather than 
through this backdoor assault. The 
precedent that is being set through 
this abuse of the filibuster is a dan-
gerous and destructive one for future 
Presidents, future nominees, and most 
importantly the future of the Judici-
ary. 

As we look at the nominees that have 
faced obstruction, I ask what makes 
these nominees ripe for such unprece-
dented obstruction in our country’s 
history? The most recent judicial 
nominee to experience this assault is 
California Supreme Court Justice Jan-
ice Rogers Brown. I spoke on the floor 
a few weeks ago of the cruel treatment 
that Justice Brown has had to endure. 
Ms. Brown was recently degraded by a 
stereotypical cartoon on 
blackcommentator.com. The cartoon 
has President Bush and Justice Brown 
walking into a room and the President 
saying, ‘‘Welcome to the Federal 
bench, Ms. Clarence—I mean Ms. Rog-
ers Brown, you’ll fit right in.’’ In the 
background are Justice Thomas, Colin 
Powell, and Condoleeza Rice. The bot-
tom says, ‘‘News item: Bush nominates 
Clarence-like conservative to the 
bench.’’ Left oriented groups opposing 
the President’s nominees did not con-
demn this distortion. 

In Justice Brown’s Judiciary Com-
mittee hearing, she responded to this 
cartoon saying, ‘‘But while I’ve been 
having those meetings, people have 
said to me: ‘Well, you know, it’s not 
personal, it’s just politics, it’s not per-
sonal.’ And I just want to say to you 
that it is personal, it’s very personal—
to the nominees, and to the people who 
care about them.’’ It doesn’t get more 
personal than this. Brown is a very in-
telligent woman who is a Supreme 
Court Justice in our Nation’s largest 
State, was re-elected to her seat with 
76 percent of the public vote, possesses 
a stellar educational record and has a 
great judicial reputation. However, in 
order to fulfill her dream and the 
President’s wishes, she must subject 
herself to unfair personal attacks and 
embarrassing degradation. 

Carolyn Kuhl, another female judi-
cial nominee, also faces harsh and un-
warranted criticism in her nomination 
for the Ninth Circuit Court of Appeals, 
a circuit court that even Senator SCHU-
MER admits is way too liberal and is 
the most overturned circuit of the 13 
circuits. The Judicial Conference of the 
United States has declared this vacant 
seat a ‘‘judicial emergency.’’ But this 

is not even the main crisis for this 
court. This court gave us the notorious 
Pledge of Allegiance decision that 
Democrats joined Republicans in dis-
avowing. Our friends on the other side 
of the aisle stress the importance of ap-
propriate balance on the court. This 
court has 17 judges appointed by a 
Democratic President and 8 appointed 
by a Republican President. It seems ap-
parent that Judge Kuhl would be a per-
fect candidate to better balance a court 
tipped extremely to the left. Judge 
Kuhl, like the overwhelming majority 
of President Bush’s nominees, has re-
ceived a ‘‘Well Qualified’’ rating from 
the ABA, the ‘‘Gold Standard,’’ pre-
viously deferred to by Democrats in 
the Judiciary Committee. However, 
Judge Kuhl has been receiving unfair 
treatment from leftist special interest 
groups seeking to control the nomina-
tions process through the historically 
unprecedented misuse of the filibuster. 
They criticize Kuhl’s role in a 1986 case 
in which the Government filed a brief 
stating President Reagan’s position 
that Roe v. Wade was wrongly decided. 

Rather than be criticized, Judge Kuhl 
should be praised for fulfilling her eth-
ical duty to her client. Her job was to 
represent the President’s position be-
fore the Supreme Court. Rule 1.2b of 
the Model Rules of Professional Con-
duct state that ‘‘[a] lawyer’s represen-
tation of a client, including representa-
tion by appointment does not con-
stitute an endorsement of the political, 
social, or moral views or activities.’’ 
The hypocrisy of those opposing her 
nomination lies in the fact that they 
have not objected to past nominees 
who were attorneys on the same gov-
ernment brief. Furthermore, Judge 
Kuhl is supported by a wide range of 
pro-choice supporters who strongly be-
lieve that she will uphold the law. So, 
as I have asked before, what makes 
Judge Kuhl so special that warrants 
obstruction as a judicial appointee? 

Then, there is Priscilla Owen. Justice 
Owen was nominated for the Fifth Cir-
cuit Court of Appeals by President 
Bush in May of 2001. Justice Owen was 
elected by 84 percent of the voters of 
Texas to the Texas Supreme Court. 
This vacancy has been declared a ‘‘judi-
cial emergency’’ by the Judicial Con-
ference of the United States. She has 
yet to have an up-or-down vote. She 
has significant bipartisan support, in-
cluding from three former Democrat 
judges on the Texas Supreme Court and 
a bipartisan group of 15 past Presidents 
of the State Bar of Texas. Owen is yet 
another nominee who has received a 
unanimous ‘‘Well Qualified Rating’’ 
from the ABA. Critics argue that she 
has strong views on abortion, but she 
has always interpreted the law faith-
fully by applying statutes enacted by 
the Texas Legislature. 

Abortion-rights activists claim that 
Owen’s decision to uphold a new stat-
ute that requires girls under the age of 
18 to notify their parents of an abor-
tion is an example of judicial activism. 
Never mentioned by these organiza-

tions is that not only was Owen up-
holding a statute enacted by the Texas 
Legislature, the U.S. Supreme Court 
has long held that parental notifica-
tion is permissible under the constitu-
tional right of abortion as dictated by 
Roe v. Wade. The claims that Owen is 
a judge who has and will continue to 
practice judicial activism are not true 
and unwarranted. As of today it will be 
917 days since President Bush nomi-
nated Justice Owen. You will not find a 
more qualified candidate. 

Another nominee who has been wait-
ing more than two years is Charles 
Pickering. A nominee for the Fifth Cir-
cuit of Appeals, another vacant seat 
declared a ‘‘judicial emergency,’’ Judge 
Pickering has been labeled by some of 
those across the aisle as ‘‘racially in-
sensitive’’, and that his ‘‘poor’’ judicial 
record reflects this. How is it then that 
Pickering has received a ‘‘Well Quali-
fied’’ rating by the ABA, the ‘‘Gold 
Standard’’ according to Democrats on 
the Judiciary Committee, to serve on 
the Fifth Circuit Court of Appeals? 
Many of Pickering’s colleagues, civil 
rights leaders, and Democratic leaders 
from his own State attest to 
Pickering’s remarkable record on race. 
James Charles Evers, brother of slain 
civil rights leader Medgar Evers, has 
endorsed Pickering by saying ‘‘As 
someone who has spent all my adult 
life fighting for equal treatment of Af-
rican Americans, I can tell you with 
certainty that Charles Pickering has 
an admirable record on civil rights 
issues. He has taken tough stands at 
tough times in the past, and the treat-
ment he and his record are receiving at 
the hands of certain interest groups is 
shameful.’’ Along with the false accu-
sations of racial insensitivity, activists 
also accuse Pickering as not being fit 
to hear abortion cases. Pickering has 
testified that he is committed to fol-
lowing Supreme Court Precedent in 
Roe v. Wade and Planned Parenthood 
v. Casey. 

Abortion rights activists in their as-
sault on some of the President’s nomi-
nees have especially focused their at-
tacks on Alabama Attorney General 
William Pryor, nominee for the 11th 
Circuit Court of Appeals. General 
Pryor has been criticized by these or-
ganizations as well as from colleagues 
across the aisle for what they term 
‘‘deeply held beliefs.’’ Earlier this year, 
I spoke on the floor about General Pry-
or’s ‘‘deeply held beliefs.’’ Criticism of 
Pryor’s beliefs stem from his views on 
abortion. These views are, in large 
part, due to his background as a de-
voted Catholic. Being a devoted Catho-
lic requires one to oppose the practice 
of abortion, and General Pryor is in-
deed a devoted Catholic. As a prac-
ticing Catholic myself, I am disturbed 
at what is being conceived here. If the 
Catholic philosophy of having no lee-
way on the concept of abortion is pre-
venting General Pryor from an up or 
down vote, then we have a constitu-
tional crisis on our hands which would 
eliminate tens of millions of Ameri-
cans from being considered for Federal 
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judgeships. General Pryor’s record 
speaks for itself. Though he has criti-
cized the Supreme Court’s decisions on 
abortion, which is well within his 
rights as an American citizen, he has 
demonstrated a commitment over the 
years to enforce and uphold the law as 
one of the longest serving attorneys 
general in the Nation. 

I fear for the future of the judicial 
nomination process. Good, decent peo-
ple who have outstanding records of 
upholding the law are being put 
through unfair, unjust and unnecessary 
attacks by people do not agree with 
their conservative values. One must 
ask my colleagues, why they think the 
politicization of the Judiciary is in 
anyone’s interests. At what price do we 
continue this unfair degradation of ju-
dicial nominees? 

We all know the sad ending of Miguel 
Estrada’s nomination. His qualifica-
tions remain outstanding. He came to 
the United States at age 17 after being 
born and raised in Honduras. He grad-
uated magna cum laude from Harvard 
Law School where he was editor of Har-
vard Law Review. He is a former assist-
ant to the Solicitor General and argued 
15 cases before the U.S. Supreme Court. 
He clerked for Supreme Court Justice 
Anthony Kennedy, a Justice who does 
not share Estrada’s conservative phi-
losophies. He received strong support 
from prominent members of the Clin-
ton administration whom he worked 
for. 

Are we to believe that documents the 
administration is unwilling to share 
from the Solicitor General’s Office are 
what blocked his nomination, when all 
previous living Solicitors General, Re-
publican and Democrat, signed a letter 
saying such work products should not 
be required to be provided? To do so 
would only undermine the ability of 
the office to represent the Federal Gov-
ernment and the President and would 
negatively impact the ability to at-
tract quality lawyers to the office. We 
have also discussed time and again the 
appropriateness of Estrada’s reluctance 
to prejudge cases at committee hear-
ings. Opponents knew that they had no 
basis to oppose his nomination so they 
chose to place the burden on the nomi-
nee to prove a negative or else to have 
the Office of the Solicitor General un-
dermine its independence and effective-
ness. 

So what is the answer to why these 
nominees are receiving unprecedented 
unfair treatment? Why are we spending 
time here arguing for these candidates 
that are so well qualified for judge-
ships? I have voted for dozens of judi-
cial nominees whose philosophies I do 
not share in deference to the President 
and to the Constitution. I fear the an-
swer is the belief by a minority of Sen-
ators that there is short-term political 
gain in filibustering these nominees be-
cause some special interest groups are 
demanding this. But the long-term cost 
of this short-term thinking is tremen-
dous. This unfair obstruction is setting 
a dangerous precedent and direction for 

the future of the Judiciary. The Con-
stitution has given the Senate the re-
sponsibility to defend the judiciary 
there is no one else.

Mr. INOUYE. Mr. President, it is 
most unfortunate that we in the Sen-
ate found ourselves embroiled in a 
lengthy and costly debate over four of 
President George W. Bush’s judicial 
nominations—and make no mistake: 
this debate will cost more than is read-
ily apparent. 

On a simple level, the preparation for 
30 hours of debate on the Senate floor 
will translate into hundreds—possibly 
thousands of man hours of preparation. 
My fellow Senators, their staffs, and 
the myriad interested civic groups will 
toil ceaselessly to ensure that both 
Democrats and Republicans will be 
able to get their messages across to the 
American people. The media coverage 
and analysis are likely to be com-
prehensive and focused intensely down 
to the most minute details. Like a rav-
enous beast, this spectacle will devour 
our time, attention, and energy, until 
eventually, it consumes itself. 

My Democratic colleagues and I are 
acutely aware of another cost of this 
debate: the cost of opportunities lost to 
the Senate and to the Nation. Thirty 
hours of sustained attention could have 
addressed the needs of the 3 million 
citizens who have lost their jobs since 
the President took the oath of office. 
Thirty hours of continuous inquiry 
could have finished our constitu-
tionally mandated duty of providing 
funds for the Federal Government. 
Thirty hours of debate could have bro-
ken the logjam on Medicare and Med-
icaid reform. Any of these goals would 
have been worthy of America’s time, 
but regrettably, our 30 hours of debate 
will purchase for us none of these noble 
ends. 

Instead, our colleagues from across 
the aisle will have spent this time on 
four men and women—four men and 
women who have jobs. Four men and 
women who collectively make a mil-
lion dollars every year. Four men and 
women who have already been the sub-
ject of countless hours of debate in the 
Senate, and whose records have already 
been displayed amply before the Amer-
ican people. Four prosperous men and 
women against the millions of Amer-
ican citizens who are unemployed. 

By far the highest price of these 30 
hours of debate, however, will be its 
contribution to the growing rift be-
tween people of different ideological 
bents. The Senate has always been a 
place where Senators—a group as di-
verse and varied as the people they rep-
resent—have been able to put aside 
their differences and work for the good 
of the country as a whole. As one Sen-
ator who has had the privilege of par-
ticipating in the life of this institution 
for over 40 years, I cannot understand 
why the majority leadership has 
brought us to this point. 

My grave concern is tempered only 
by my hope and confidence that we will 
rise above the divisive spirit that pro-

voked today’s debate, and begin to do 
the work of the Nation and its people.

The PRESIDING OFFICER. Under 
the previous order, the hour of 8:30 a.m. 
having arrived, the Senate will begin 
an hour of debate equally divided prior 
to the first cloture vote. Under the pre-
vious order, the last 20 minutes will be 
equally divided with the first 10 min-
utes under the control of the Demo-
cratic leader or his designee, and the 
last 10 minutes under the control of the 
majority leader or his designee. 

Who seeks time? 
The Senator from Utah. 
Mr. HATCH. Mr. President, let me 

personally express gratitude and 
thanks to Senator SANTORUM of Penn-
sylvania, Senator NORMAN COLEMAN of 
Minnesota, Senator LINDSEY GRAHAM 
of South Carolina, and Senator JEFF 
SESSIONS of Alabama, all of whom 
stayed here all night last night to 
make the points they have made. I per-
sonally appreciate it. 

Senator GRAHAM asked me to take 
time to read the full quote of Senator 
LEAHY that he was not given the ben-
efit of. Senator LEAHY said he was mis-
quoted, so I will read the full quote: 
This is Senator LEAHY in the CONGRES-
SIONAL RECORD of June 18, 1998, regard-
ing delays in Senate action on judicial 
nominations:

I have stated over and over again on this 
floor that I would refuse to put an anony-
mous hold on any judge; that I would object 
and fight against any filibuster on a judge, 
whether it is somebody I opposed or sup-
ported; that I felt the Senate should do its 
duty. If we don’t like somebody the Presi-
dent nominates, vote him or her down.

Now, that is the correct full state-
ment by the distinguished ranking 
member of the committee. Senator 
GRAHAM wanted me to make sure that 
the full statement was put in.

What is involved here is whether or 
not we are going to abide by the Con-
stitution because the Constitution is 
pretty clear on this subject of advice 
and consent. This little book right here 
contains the Constitution of the United 
States. In article II, section 2, clause 2, 
speaking of the President, it says this:

He shall have Power, by and with the Ad-
vice and Consent of the Senate, to make 
Treaties, provided two thirds of the Senators 
present concur, and he shall nominate, and 
by and with the Advice and Consent of the 
Senate—

It goes on to say appoint judges. 
Now, that is what the Constitution 
says. The Founding Fathers knew what 
a supermajority vote was. They put 
that requirement in here, where it was 
necessary for treaties. It is very clear 
to anybody who reads it, and I think 
any constitutional scholar, that advice 
and consent means a vote up or down, 
a majority vote up or down. 

During the Clinton years, when 
Democrats were afraid the Republicans 
were going to filibuster their nominees, 
Democrat after Democrat got up and 
said we should not filibuster, vote up 
or down one way or another. If my col-
leagues do not like a judge, vote 
against him or her. A lot of those 
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quotes have been put in the record dur-
ing this 40-hour debate. The fact is, 
when push comes to shove, when it be-
comes to their political advantage to 
stop people on the floor of the Senate, 
they start filibustering. 

This business of one-man filibusters, 
that is pure bunk. The fact is, every-
body who came to the floor got a vote 
up or down. Now, there were a few on 
our side who wanted to filibuster some 
of those judges because they were so 
liberal, but I personally stood up in our 
conference and in our caucuses, as did 
Senator LOTT, who was then the major-
ity leader, and said that is not going to 
happen because that is constitutionally 
unsound. Plus, it is not right. 

But it has happened, as our col-
leagues on the other side have not been 
able to stop themselves from taking 
political advantage. 

Why are they doing this against 
these six people? I get a kick out of the 
use of 168 to 4. Today it is 6. What will 
it be tomorrow? I can tell my col-
leagues the number is going to go up 
continuously because they do not want 
anybody on these circuit courts of ap-
peals who may be pro-life. That is what 
this is all about. It is about abortion. 
Otherwise, how could anyone find one 
fault with Priscilla Owen? I do not 
even know what her position is on 
abortion. I know that question is not 
asked by the White House or by us. I do 
not know what her position is. 

What fault can my colleagues find 
with a woman who was No. 1 on the bar 
exam in that State and who broke 
through the glass ceiling for women? 
Now, women are partners in law firms, 
where before they could not get secre-
tarial jobs half the time. It was terrible 
what women went through. She was 
one of the people who broke through 
that problem. She won 84 percent of 
the vote in Texas, which is not particu-
larly a Republican State, although it is 
fast becoming one looking at what is 
going on up here, just like Alabama is 
becoming a Republican State when 
they see the injustice and unfairness 
going on here. 

Priscilla Owen won 84 percent of the 
vote; every newspaper in that State 
ran editorials supporting her, and yet 
she is being treated like dirt here. 
Why? Because in a dissent she would 
have upheld the rights of a parent to 
have notification that those parents’ 
child was about to have an abortion. 
Eighty-two percent of the American 
people believe that is the right thing to 
do. She was merely evaluating whether 
the lower court finder of fact in that 
parental notification case had made an 
error, and he hadn’t, so she thought 
that the factfinding judge ought to be 
upheld. What is wrong with that? 

Going to Janice Rogers Brown, Jan-
ice Rogers Brown won 76 percent of the 
vote in her reelection, more than the 
leading liberal then on the California 
Supreme Court, Stanley Mosk. Mosk 
was a liberal voice on the court. He got 
68 percent. Janice Brown got 76 per-
cent. Now, I know if this was reversed 

and Mosk was the one who was nomi-
nated by a Democrat President, the 
Democrats would be arguing that he 
got 68 percent of the vote and that we 
should just confirm him. And we, as 
Republicans, probably would if we con-
cluded that he was competent, had a 
good temperament, was intelligent 
enough to do the job, was honest and a 
person of integrity, even though we 
disagree with him on many issues. 

My contention is that the fact that a 
person may be pro-life is irrelevant, or 
the fact that a person is pro-choice is 
irrelevant if that person is otherwise 
qualified for these Federal judgeships. 
If we get to the point where we stop 
people because of one litmus test issue, 
Katie bar the door, it is going to politi-
cize the Federal judiciary in a way that 
never should happen. 

Janice Rogers Brown is the justice 
who wrote a majority of the majority 
opinions last year in the California Su-
preme Court. She also joined in unani-
mous opinions, I think around 73 times. 
There is no question she is in the main-
stream. That just has become a bad re-
defining of terms by our friends on the 
other side. Since they do not have any 
real arguments against these people, 
they will say, well, they are outside 
the mainstream of American jurispru-
dence. Well, that is just pure bunk and 
everybody knows it. 

What about Carolyn Kuhl? Carolyn 
Kuhl has 100 of her fellow judges on the 
California Superior Court, Democrats 
and Republicans, vociferously sup-
porting her as somebody who would 
make an excellent judge on the Ninth 
Circuit Court of Appeals, which has a 
tremendous imbalance. Senator SCHU-
MER is constantly talking about imbal-
ance, that we should balance up the 
courts, liberals and conservatives being 
equal. Well, there are 17 Clinton and 
Carter nominees and judges on the 
ninth Circuit Court of Appeals. I be-
lieve there may be eight judges on that 
court nominated by Republican Presi-
dents. 

If that is the case, if they really want 
balance, why oppose even voting on 
Carolyn Kuhl, one of the leading schol-
ars in America? What do they hold 
against her? When she was a 28-year-
old, a junior lawyer in the Department 
of Justice, doing the bidding of the 
then-President, Ronald Reagan, she ac-
tually helped write some of the briefs 
which she would do in the normal 
course of events—anyone would do, 
even if you do not agree, because that 
is your job—on some issues that our 
friends on the other side do not appre-
ciate. Again, it comes down to abor-
tion. 

I was talking to one of the leading 
civil rights ministers who during the 
1960s was threatened every day. He was 
head of the ACLU in Mississippi, a lib-
eral Democrat who has been in some of 
the Democrats’ meetings, during which 
they’ve plotted their mistreatment of 
the President’s nominees. He said to 
me: Senator HATCH, you are absolutely 
right—he is pro-choice, by the way, but 

he sees the injustice of this as he came 
out in support of the judge. He said: 
Senator HATCH, you are absolutely 
right, this is all about abortion. 

We do not know where these nomi-
nees stand on abortion, at least I don’t. 
I have had discussions with all three of 
them and never asked the question. 
Whether pro-choice or pro-life is irrele-
vant if they are otherwise qualified to 
serve on the courts. 

What is being done to these three 
women we are going to vote on today? 
We are not voting on their right to be 
a judge, we are voting on cloture, on 
the right to go forward and have a vote 
up and down on these judges. For the 
first time in history, the absolute first 
time in history, we now have filibus-
ters against six incredibly qualified, 
well qualified candidates. 

During the 8 years of the Clinton ad-
ministration, time after time, the 
Democrats would say: We have a per-
son who is qualified by the American 
Bar Association. That is the gold 
standard, the American gold standard. 
The imprimatur of the American Bar 
Association, that is all it takes. 377 
Clinton nominees got through; one was 
rejected by a majority vote on the Sen-
ate floor. 377. Amazing how the statis-
tics are distorting. This talk about 
168—that was a hard fought battle on 
most of them. It was not at all simple 
to get them through. Democrats have 
politicized everything around here with 
regard to the judiciary. I would like to 
end that by having votes up and down 
on all judicial nominees. 

I reserve the remainder of my time.
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. How much time is avail-

able to the Senator from Vermont? 
The PRESIDING OFFICER. The Sen-

ator from Vermont has 30 minutes, and 
that includes time for the Democratic 
leader. 

Mr. LEAHY. I obviously will not take 
that time. 

Again, in 29 years here, I have been 
accustomed to some hyperbole and 
some interesting changes of statistics 
and even quotes. I have great respect 
for my dear friend from Utah, but, 
man, he has hit the trifecta of the hy-
perbole in the out-of-context quotes. 

Of course, what he does not point 
out, when I spoke of filibusters on this 
floor, I was talking about the one-per-
son anonymous hold filibuster on Sonia 
Sotomayor. It was only after a public 
outcry that she was allowed a vote and 
she had overwhelming support in this 
body—not somebody who was almost 
50–50 or 52–48, she had overwhelming 
support. But she was not allowed to get 
a vote. And even that took 2 years of 
putting her life on hold. Editorial writ-
ers from the right to the left said: Give 
this woman a vote. This was a con-
sensus candidate. 

We hear about all the ones who got 
votes. For some reason, there seems to 
be a reluctance by my friends on the 
other side to talk about the 63 who 
were never allowed votes. They were 
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blocked because one Republican would 
anonymously say no. 

I don’t find the record of cooperation 
during the Clinton years to be any-
thing to brag about. Sixty-three fine 
men and women were blocked and 
never given a vote. In fact, when Presi-
dent Bush took office, there was an un-
precedented number of vacancies in a 
lot of the circuits. Why? As testimony 
before our committee showed, because 
the nominees were told by Republican 
Senators: We think you are great. We 
think you would make a good judge. 
But we have been told we are not al-
lowed to move you forward, we are not 
allowed to give you a vote. We are not 
allowed to give you a hearing because 
someday there will be a Republican 
President and he will want to fill those 
vacancies. 

Notwithstanding that, when I was 
chairman, even though it pained me to 
do it, I allowed those vacancies to be 
filled by President Reagan’s nominees, 
by President Bush’s nominees, even 
though in testimony before our com-
mittee the nominees said they were 
told by Republicans they would never 
be allowed to have a vote. 

I don’t hear the other side talk about 
the 63 who were given a one-person fili-
buster, anonymously, whether they 
were judges from Pennsylvania, Ohio, 
Missouri, Michigan, or elsewhere. They 
were blocked by these one-person anon-
ymous holds. Sometimes it was not too 
difficult to realize who the hold was be-
cause it was usually from their own 
State. 

Of course, there were many others. 
As the distinguished Senator from 
Utah has said in his own writings, the 
Democratic President would consult 
with him on different people and he 
would tell them no, do not even send 
this one up, they will not get a vote. So 
they never came forward. I guess on in-
augural day that consultation stopped. 

We have confirmed 168 and held back 
4. Is anyone going to tell me with a 
straight face that in the Bush adminis-
tration, with all the promises they 
have made to the far right, there are 
not a whole lot of pro-life judges in 
here? Of course there are. Many have 
been very clear, saying they were pro-
life, but I voted for them because I be-
lieved they could be fair, they would be 
judicious, they would follow the law, 
they would follow the precedence and 
not their personal inclinations. 

When I hear of the crocodile tears 
about Ms. Kuhl, saying she was a 
young person writing a memo for the 
Reagan administration, do not hold 
that against her—come on. She was not 
only writing a memo, she was a spear 
carrier for Bob Jones University. 

Now I know Bob Jones University is 
kind of a pet of the other side, but this 
is a university where the founder and 
philosophies are anti-Catholic, anti-
Mormon, anti-Black. Yet we are sup-
posed to say, forget the fact she was 
anti-Catholic, anti-Mormon, anti-
Black in her support of this, she was 
only doing her job. She was only doing 
her job. 

A lawyer has a right to follow their 
conscience. If a lawyer has a client and 
says: Go out there and take a position 
that really should not be sustained—in 
this case, a position on Bob Jones Uni-
versity—you ought to say: No, I quit. I 
quit. We have seen many instances of 
that in the past. 

Not counting the time for the leader, 
how much time remains to the Senator 
from Vermont? 

The PRESIDING OFFICER. Thirteen 
minutes. 

Mr. LEAHY. I yield 10 minutes to the 
distinguished Senator from California. 

The PRESIDING OFFICER. The Sen-
ator from California. 

Mrs. BOXER. Mr. President, I thank 
Senator LEAHY for so many things. He 
has been so strong on this whole issue 
of making sure we do not put on the 
bench folks who are so outside the 
mainstream that they would set us 
back. Because you have a very strong 
position as a top Democrat, you have 
allowed to be approved 168 of George 
Bush’s nominees. 

He has talked to us in depth, as well 
as other Members of the Judiciary 
Committee, about the four, up to now, 
who the Senator believes are far out-
side that mainstream. In order to pro-
tect the rights of our people, this is not 
some argument about a football game, 
that you are beating us 168 to 4. It is 
about protecting the people we rep-
resent, protecting their rights, pro-
tecting their health, making sure they 
are treated equally before the law. All 
the things that we as a great country, 
the greatest in the world, have given to 
our citizenry, could be overturned if we 
wind up having a court system that is 
radical and that moves away from 
those freedoms. 

So if nothing else, I hope people in 
America understand that the Repub-
licans in the Senate are complaining 
because they did not get all of their 
President’s nominees. So we have made 
the point over and over. 

Today, we are going to add two more, 
I believe, to this list and it will be 168 
to 6, for a 97 percent success rate. Why 
are we doing that? Why do we think we 
are going to stop two of these can-
didates today—actually, we have 
stopped a third before and we will do 
that again. Because they do not reflect 
the values of this country in their deci-
sions. I could go over them one by one; 
I don’t have the time to do that. And 
they would be dangerous. 

Here is the interesting thing. We 
have sitting in the committee two 
nominees who cleared the committee, 
Mark Filip and Gary Sharp, one from 
Illinois, one from New York, and all 
you have to do is bring those out. They 
have full support. You will be back up 
to 98 percent before the day’s end. 

I say to my friends, I do not deserve 
to be a Senator if I do not exercise the 
power our Founders gave us explicitly 
in the Constitution, the power of ad-
vice and consent. It does not say some-
times advice and consent. It does not 
say maybe advice and consent. It does 

not say if you feel like it. It does not 
say if there is a Democrat in power or 
Republican. It says the Senate has the 
power to advise and consent. This does 
not mean rolling over for any Member. 

That is the key point. Do the people 
of America want a rubberstamp Senate 
or do they really want Senators who 
take their responsibility seriously and 
look at each nominee seriously? 

The power we were given is a very 
important power. I will explain that to 
the people of my State. If they want a 
Senator who will be a rubberstamp for 
a President of either party, they need 
to think long and hard about Senator 
BOXER because I am not their girl. I am 
not going to do that. That is not why 
I am here. 

So anyone reading the Constitution 
knows that Senator LEAHY and mem-
bers of the Judiciary Committee—and I 
see the Senator from Illinois here—
they are just doing their job. 

The Republicans have spoken almost 
40 hours. I lost track after 30 hours. 
They are telling us essentially: Don’t 
do your job; be a rubberstamp. We are 
not going down that path. 

I am happy to yield. 
Mr. DURBIN. I know we are coming 

to the breathless close of this wonder-
ful marathon, this made-for-TV fili-
buster. 

I ask the Senator through the Chair 
the following question: Is the Senator 
aware in the early hours this morning 
Republican Senators from Kansas and 
Pennsylvania came before the Senate 
and raised the question of whether the 
Constitution includes the right to pri-
vacy? According to the Senator from 
Kansas, he referred to it as the discov-
ered right of privacy in the Constitu-
tion. 

I would like to ask through the Chair 
if the Senator from California could re-
flect on the right to privacy, particu-
larly as it relates to one anomaly from 
her State, Carolyn Kuhl. 

Mrs. BOXER. Absolutely. I will show 
the number of women’s organizations 
who oppose Carolyn Kuhl. I am glad 
the Senator raised this question. 

It is particularly interesting that 
today we have three women before the 
Senate. I say to my colleagues from 
both sides of the aisle, as a woman who 
has been in public life, actually elected 
to my first office in 1976, making sure 
that women have an equal opportunity, 
making sure that women move into po-
sitions of leadership has been one of 
the hallmarks of my career. 

Now we hear people on the other side 
saying anyone who votes against these 
women is not in favor of women. 

Let me state from the bottom of my 
heart—and I will get to that issue of 
privacy—the worst thing that can hap-
pen to the women of this country—to 
your daughters, to your nieces, to your 
aunts, to your grandmothers, for that 
matter, to your moms—the worst thing 
is to have a woman in power who rules 
against the interests of women. Caro-
lyn Kuhl is one such woman. Janice 
Brown is one such woman. And Pris-
cilla Owen. And those are the three 
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who come before the Senate today in a 
package. Each of them, if you look at 
their decisions, has been hostile to 
women. 

I will talk about the Carolyn Kuhl 
case. Before Carolyn Kuhl, as a sitting 
State judge, comes a case in which a 
woman is explaining that she went to a 
physician for a followup mastectomy 
examination, a very humiliating, dif-
ficult, painful moment for that woman. 
That woman has written us and her 
story is in the RECORD. I have placed it 
in the RECORD. 

The woman simply said to Judge 
Kuhl: My privacy was violated because 
I went to my doctor and the doctor al-
lowed in the room a drug salesman. 
The doctor did not ask me, the doctor 
never told me. 

This drug salesman was leaning over 
the table, was fanning this woman with 
a fan, was involved in this intimate 
exam. 

Every woman in this country knows 
that if that happened to them, they 
would be humiliated beyond belief. 
This woman had the courage to sue. 
Carolyn Kuhl ruled against the woman, 
and the excuse is, she allowed the case 
against the doctor to go forward. Un-
true. That particular case never was 
before her. The issue was breach of pri-
vacy. She ruled against the woman. 
Carolyn Kuhl had to write an apology 
to the committee for misstating what 
actually had happened. 

Mr. LEAHY. Will the Senator yield? 
Mrs. BOXER. Yes. 
Mr. LEAHY. In other words, under 

this ruling, if the doctor had invited 
his auto mechanic because he might 
like to watch breast exams, put him in 
a white coat, it would be the patient’s 
fault for saying: By the way, is this an-
other doctor? Is this your auto me-
chanic? 

Mrs. BOXER. My friend is right. 
Mr. LEAHY. Frankly, I would hope I 

could say to my wife or my daughters, 
there would be a right of privacy issue 
here. For those who say there is no pri-
vacy in a case such as this, they have 
never been in a doctor’s office for an 
examination. 

I yield back to the Senator from Cali-
fornia. 

Mrs. BOXER. Let me say that, fortu-
nately, her decision was overruled 
unanimously by the State appellate 
court. This is the State appellate 
court. There are lots of Republicans on 
that court. They saw this was a ter-
rible decision. 

Here is the list of women’s groups 
against the nomination of Carolyn 
Kuhl. It includes Breast Cancer Action, 
Breast Cancer Fund—on and on—Wom-
en’s Leadership Alliance. And the same 
list—actually a few different names, 
for Janice Brown and for Priscilla 
Owen. These women do not care about 
women advancing. They have not cared 
about the equal rights of women.

Let’s have some backbone here and 
stand up when we think these nomi-
nees are good for the people and oppose 
them when we know they have been 

bad for the people and they will do 
worse yet. 

The PRESIDING OFFICER (Mr. 
SMITH). The Senator’s time has ex-
pired. 

Who seeks time? 
Mr. LEAHY. Mr. President, what is 

the time remaining? 
The PRESIDING OFFICER. The Sen-

ator from Vermont has 2 minutes 13 
seconds; the Senator from Utah has 8 
minutes 12 seconds. 

Mr. LEAHY. Well, and there is time 
reserved for the two leaders? 

The PRESIDING OFFICER. There 
are 10 minutes each for the majority 
leader and the minority leader. 

Mr. LEAHY. Mr. President, over 
these past 24 hours, the American pub-
lic has heard a lot of what one could 
generously describe as wishful thinking 
from the other side of the aisle about 
the history of the Senate in consid-
ering nominations, especially recent 
history of Republican obstruction when 
a Democrat was in the White House. 
Their efforts to re-write American his-
tory and the history of this Senate re-
mind me of the old Soviet Union, re-
writing its history books to suit the 
ruling party and erasing photos that 
would reveal inconvenient facts. Their 
misleading and wrong assertions have 
been made over and over and over 
again, perhaps in the hope that repeti-
tion would turn those falsehoods into 
fact. I think it is important for pos-
terity to set the record straight. 

Last night, echoing Republican press 
conference, Republicans took to the 
floor to claim that no judicial nominee 
had ever been filibustered or blocked 
from getting a confirmation vote in the 
history of the Senate. They made these 
assertions repeatedly while pointing to 
signs with the number zero printed on 
them. They refused to acknowledge 
that any judicial nominee has ever 
been filibustered, that any has ever 
been denied a confirmation vote, that 
any nominee for even a short-term po-
sition has ever been filibustered on the 
floor or filibustered in Committee. The 
repeated the party line from GOPUSA 
that ‘‘no federal judicial nominee by 
the past 42 presidents has been filibus-
tered in the history of the U.S. Senate 
dating back to 1784.’’ I ask unanimous 
consent to place the following excerpt 
from the New York Times from 1968 
into the RECORD about the filibuster in 
the Senate over the nomination of Jus-
tice Abe Fortas to be Chief Justice of 
the Supreme Court, a letter signed by 
more than 60 law professors from 
across the country in support of the 
use of the filibuster of judicial nomi-
nees, and an important and out-
standing letter from Professor Michael 
Gerhardt which thoroughly addresses 
the specious arguments being made 
about the use of the filibuster under 
our Constitution. I hope that this evi-
dence would cause some of my col-
leagues to reconsider some of the false 
and misleading statements made by my 
colleagues on the other side of the 
aisle. One can always hope.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Sept. 25, 1968] 
PRECEDENT FOR JUDICIAL FILIBUSTERS 

CRITICS OF FORTAS BEGIN FILIBUSTER, CITING 
‘‘PROPRIETY’’

GRIFFIN ATTACK LASTS 3 HOURS—MANSFIELD 
BACKS JUSTICE, BUT SCORES LECTURE FEE. 

May 16, 2003. 
Hon. BILL FRIST and TOM DASCHLE, 
U.S. Capitol, 
Washington, DC. 

DEAR SENATORS FRIST AND DASCHLE: As 
law professors, we write to express our opin-
ion that the Senate’s use of the filibuster 
with respect to both legislation and nomina-
tions is constitutional. Both the text of the 
Constitution and historical practices strong-
ly support the constitutionality of the fili-
buster. Article I, Section 5 expressly pro-
vides, ‘‘Each House may determine the Rules 
of its Proceedings.’’ Article I, Section 5 
plainly authorizes the Senate to make proce-
dural rules. It empowers the Senate as well 
to delegate what is sometimes final author-
ity over the fate of legislation and nomina-
tions to committees and their chairs. The 
textual authority for the filibuster is pre-
cisely the same as those for these other 
measures. If these measures are constitu-
tional, then so too is the filibuster. 

The Supreme Court has repeatedly empha-
sized the relevance of historical practices for 
determining constitutionality. The fili-
buster, understood as protracted debate pre-
cluding final Senate consideration of a legis-
lative matter, began early in the history of 
the Republic. It has been used frequently by 
senators from both parties with respect to 
nominations as well as legislation. In fact, it 
has been used effectively to defeat presi-
dential nominations, including the nomina-
tions of Abe Fortas to be Chief Justice of the 
United States in 1968, Sam Brown to be Am-
bassador in 1994, and Henry Foster to be Sur-
geon General in 1995. This longstanding his-
torical practice weighs heavily in support of 
the filibuster’s constitutionality. 

The filibuster reflects the Senate’s long-
standing respect for minority views and un-
derscores the unique role of the Senate as a 
part of American democracy. It has the salu-
tary effect of giving an incentive to all sides 
to seek compromise on issues where points of 
view are sharply divided. With regard to 
nominations to an independent branch of 
government such as the judiciary, the fili-
buster encourages the President to find com-
mon ground with the Senate by nominating 
individuals who can garner consensus. 

For these and other reasons, we conclude 
the filibuster is constitutional. 

Very truly yours, 
(Signed by 60 Law Professors). 

UNIVERSITY OF NORTH CAROLINA 
SCHOOL OF LAW, 

November 10, 2003. 
Hon. PATRICK LEAHY, 
Dirksen Senate Office Building, 
Washington, DC. 

DEAR SENATOR LEAHY: I understand that 
this week the Republican leadership will be 
coordinating thirty hours of debate about 
the legitimacy of the recent filibusters 
against three of President Bush’s judicial 
nominees. To assist you (and the Senate) in 
this debate, I have taken the liberty of pro-
viding below a revised version of my testi-
mony earlier this summer on behalf of the 
filibuster. The revised testimony reflects my 
thinking and research on the subject since 
my testimony in May and June. My contin-
ued thinking and research on the filibuster 
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have clarified further the solid constitu-
tional foundations for filibustering judicial 
nominations. My hope is that this revised 
testimony may help to set the record 
straight on the Senate’s longstanding com-
mitments to allowing the filibuster (against 
all kinds of nominations) and to amending 
its rules in accordance with its rules. 

EXECUTIVE SUMMARY 
The filibuster derives its authority from 

the Senate’s express power to design its own 
procedural rules to govern its internal af-
fairs and the Senate’s consistent support for 
its legitimacy. It is also one of many 
counter-majoritarian features of the Senate, 
including the committee system and unani-
mous consent requirements. If these prac-
tices are constitutional, then so too is the 
filibuster. 

While there have been many criticisms di-
rected against the filibuster in recent 
months, none has merit, in my opinion. 
First, the most popular arguments against 
the filibuster are circular, i.e., they simply 
assume their conclusion. The arguments pre-
sume that some constitutional principle, 
such as majority rule or anti-entrenchment, 
trumps the filibuster. Then, operating from 
this premise, they set out to demonstrate 
flaws in the arguments of the defenders of 
the filibuster. Yet, exposing flaws in the 
other side’s arguments does not make an af-
firmative case for a constitutional principle 
of majority rule or anti-entrenchment; it 
merely shows imperfections in the defense of 
the filibuster. The absence of support for the 
other side does not establish the legitimacy 
of the case against the filibuster. Those 
maintaining that the filibuster is illegit-
imate must show the constitutional founda-
tions for the principles on which they are re-
lying. Second, the arguments against the fil-
ibuster—e.g., it violates majority rule—can-
not be squared with the constitutional struc-
ture as it was designed or has evolved. Third, 
Article I of the Constitution contains no ex-
plicit or implicit anti-entrenchment prin-
ciple that would preclude the Senate from 
adopting, for the sake of institutional sta-
bility and order, certain procedural rules 
that carry over from one session to the next 
and may only be altered with super-majority 
approval. In fact, entrenchment is far more 
consistent with our constitutional structure 
than anti-entrenchment is. Entrenchment is 
much more the rule rather than the excep-
tion in the legislative process. Even legisla-
tive bodies such as the House that formally 
reconstitute themselves as the outset of each 
new session have pre-set agendas in place 
prior to any vote as to how they should pro-
ceed to reconstitute themselves, what they 
should do once they have formally reconsti-
tuted themselves, the committees to which 
members need to be assigned, how those as-
signments may take place, the jurisdictions 
of those committees, and even the rules they 
may select under which to operate. More-
over, given that only a third of the Senate is 
up for re-election at any one time, there is 
no ‘‘new’’ majority that comes into power at 
the outset of a session who can credibly 
claim any entitlement to vote on the rules 
under which it would be operating through-
out the session. 

The filibuster is best understood as a clas-
sic example of a non-reviewable, legislative 
constitutional judgment. It is a practice that 
has the same claim to legitimacy as many 
countermajoritarian practices within the 
Senate, including the committee structure 
and unanimous consent requirements. The 
Constitution permits all of these practices, 
but it does not mandate any of them. These 
practices define the Senate’s uniqueness as a 
political institution, particularly its historic 
commitments to various objectives—respect-

ing the equality of its membership and to 
minority viewpoints; encouraging com-
promise on especially divisive matters; and 
facilitating stability, order, and collegiality 
in the long run. The principal checks on 
these practices, including the filibuster, are 
political. They include the Senate Rules, the 
need to maintain collegiality within the in-
stitution, and the political accountability of 
senators for their support for, or opposition 
to, filibusters. 

I. 
Neither the Constitution nor the Senate 

Rules expressly mention, or mandate, the fil-
ibuster. Nevertheless, the best starting place 
for understanding the authority for the fili-
buster is Article I of the Constitution, which 
governs and defines the powers of the Con-
gress. In Article I, section 5, the Constitu-
tion provides, ‘‘Each House [of the Congress] 
may determine the Rules of its Pro-
ceedings.’’ This section plainly authorizes 
the Senate to make procedural rules, includ-
ing but not limited to the length of debate in 
the Senate. This section further authorizes 
the Senate to delegate official responsibility 
to smaller units (and even individual mem-
bers) within the Senate. Many of these dele-
gations allow committees and their Chairs to 
have what is sometimes final say over the 
fates of legislation and nominations. This 
same authority provides the support for 
many informal senatorial practices such as 
senatorial courtesy—in which individual sen-
ators may make recommendations to the 
President on the people whom he should 
nominate to federal offices in their respec-
tive states—as well as the blue-slip process 
that has traditionally allowed individual 
senators with the means by which to nullify 
nominations to judgeships within their re-
spective states. In addition, a single senator 
may place a ‘‘hold’’ on legislation or a nomi-
nation, postponing consideration to a later 
date. The filibuster derives its legitimacy 
from the same authority that allows for each 
of these other legislative practices—Article 
I, Section 5, which empowers the Senate to 
implement procedural rules, including the 
specific rule governing the procedure for clo-
ture, Rule XXII. If these practices are con-
stitutional, then so too is the filibuster. 

The other, possible authority for the fili-
buster is historical practices. The filibuster 
has been employed, in one form or another, 
as extended debate in the Senate throughout 
the history of the Senate. In fact, ‘‘the stra-
tegic use of delay in debate is as old as the 
Senate itself. The first recorded episode of 
dilatory debate occurred in 1790, when sen-
ators from Virginia and South Carolina fili-
bustered to prevent the location of the first 
Congress in Philadelphia.’’ While the First 
Congress allowed a so-called motion for the 
previous question which could not be de-
bated, its name was misleading. In practice, 
‘‘the previous question motion was seldom 
used before the Senate abolished it in 1806;’’ 
and it rarely succeeded in silencing those 
senators determined to continue the debate. 
Instead, the motion tended, once made, to 
end debate by requiring the removal of the 
matter being debated from the Senate agen-
da. Thus, it did not force a vote but rather 
forced the Senate to move onto other busi-
ness. Moreover, the availability of this mo-
tion did not prevent the Senate from con-
tinuing to permit protracted debate to delay 
floor votes. The eminent biographer Robert 
Caro explains the history of the filibuster 
subsequent to the abolition of the previous 
question motion: 

‘‘For many years after 1806—for 111 years, 
to be precise—the only way a senator could 
be made to stop talking so that a vote could 
be taken on a proposed measure was if there 
were unanimous consent that he do so, an 

obvious impossibility. And there took place 
therefore so many ‘extended discussions’ of 
measures to keep them from coming to a 
vote that the device got a name, ‘filibuster,’ 
from the Dutch vrijbuiter, which means 
‘freebooter’ or ‘pirate,’ and which passed into 
the Spanish as filibustero, because the sleek, 
swift ship used by the Caribbean pirates was 
called filibote, and into legislative parlance 
because the device was, after all, a pirating, 
or highjacking, of the very heart of the legis-
lative process.’’

In other words, the practice in the Senate 
from 1806 until 1917 allowed the smallest mi-
nority possible with the Senate—a single 
senator—to bar a floor vote on any legisla-
tive matter by engaging in an extended 
speech. During this period, every floor vote 
required unanimous consent. 

The Senate first, formally curbed the prac-
tice of endless debate in 1917, after eleven 
senators had successfully filibustered Presi-
dent Woodrow Wilson’s proposal to arm 
American merchantmen against German 
submarine attacks. At President Wilson’s 
urging, the Senate passed Rule XXII, which 
allows debate upon a ‘‘pending’’ matter to be 
terminated when, after a petition for such 
‘‘cloture’’ was presented by sixteen senators 
and approved by two-thirds of the senators 
present and voting. In subsequent years, sen-
ators from both parties have used the fili-
buster to block a floor vote on a wide range 
of legislation. From 1917 until 2000, cloture 
was invoked 193 times out of the 545 times it 
was attempted. During the period from 1927 
through 1962, the Senate did not invoke clo-
ture once. In this period, conservative sen-
ators repeatedly used the filibuster to block 
civil rights legislation, provoking liberal 
senators to denounce the filibuster as illegit-
imate and conservative senators to defend it. 
In the late 1960s and early 1970s, conserv-
atives and liberals switched positions on the 
filibuster: Liberal senators used the fili-
buster to block centerpieces of President 
Nixon’s social and economic agenda while 
many conservative senators questioned its 
legitimacy. After Bill Clinton became presi-
dent, a series of Republican filibusters 
blocked by aspects of his legislative agenda, 
including a comprehensive bill providing for 
national health care reform. Nevertheless, 
the filibuster has endured, with the most re-
cent reform occurring in 985 when a super-
majority within the Senate approved an 
amendment to Rule XXII requiring only 
three-fifths, rather than two-thirds, of the 
Senate as the requisite number to invoke 
cloture. 

Throughout the long history of its deploy-
ment in the Senate, the filibuster has not 
been restricted to delaying floor votes only 
on legislation. It has been often used to 
thwart presidential nominations. The first, 
recorded instance in which it was clearly and 
unambiguously employed to defeat a judicial 
nomination occurred in 1881. At the time, 
Republicans held a majority of the seats in 
the Senate but were unable to end the fili-
buster, which had been employed near the 
end of the legislative session, the preclude a 
floor vote on President Rutherford B. Hayes’ 
nomination of Stanley Matthews to the Su-
preme Court. Though Matthews eventually 
served as an Associate Justice, it was only 
because Hayes’ Republican successor, Presi-
dent James Garfield, re-nominated Matthews 
in the next legislative session. (There were 
also nine other occasions in the nineteenth 
century when the Senate held no floor votes 
on Supreme Court nominations.) A recent 
Congressional Research Service study shows 
that from 1949 through 2002, senators have 
employed the filibuster against 35 presi-
dential nominations, on 21 of which senators 
had sought and invoked cloture. 17 of the 35 
nominations filibustered were to Article III 
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courts. All 21 nominations on which cloture 
was invoked were eventually confirmed. Of 
the 14 nominations on which cloture was 
sought but not invoked, 11 were eventually 
confirmed. For instance, Republican sen-
ators filibustered President Clinton’s nomi-
nations of Walter Dellinger to head the Of-
fice of Legal Counsel in the Justice Depart-
ment and Janet Napolitano to be U.S. Attor-
ney for Arizona, but eventually the Senate 
confirmed both nominees—Dellinger after 
Republican senators relinquished their oppo-
sition to his nomination and Napolitano 
after the Senate voted 72–26 on a cloture mo-
tion to end the filibuster against her nomi-
nation. Four of the 35 filibustered nomina-
tions failed altogether—then-Associate Jus-
tice Abe Fortas to be Chief Justice and 
Judge Homer Thornberry to be an Associate 
Justice in 1968, Sam Brown to be Ambassador 
in 1994, and Dr. Henry Foster to be Surgeon 
General in 1995. Other nominations have 
failed without having been formally filibus-
tered, as Senator Jesse Helms’ threat of a fil-
ibuster nullified President Clinton’s inten-
tion to nominate then-Assistant Attorney 
General Walter Dellinger as Solicitor Gen-
eral. Another dramatic use of the filibuster 
occurred when Republican senators filibus-
tered five of President Clinton’s nominations 
to the State Department in order to gain le-
verage in a dispute over whether the State 
Department adequately investigated allega-
tions that a former Clinton campaign worker 
who later served in the department had im-
properly searched the records of 160 former 
political appointees and publicly disclosed 
the contents of two of the files. As John 
McGinnis and Michael Rappaport concluded 
in their extended study of the Constitution’s 
super-majority voting requirements, ‘‘the 
continuous use of filibusters since the early 
Republic provides compelling support for 
their constitutionality.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. LEAHY. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Mr. President, I am 

highly offended, and I think anybody 
who is fairminded would be highly of-
fended by this one-sided, partisan at-
tack on Judge Kuhl, and bringing up 
that particular case because everybody 
knows that case was settled by the 
woman’s doctor, the one who was at 
fault. And, frankly, that was hitting 
below the belt. 

Carolyn Kuhl, she is a pioneer for 
women: cum laude graduate of Prince-
ton University; Duke University Law 
School: Order of the Coif; law clerk to 
then-Judge Anthony Kennedy of the 
Ninth Circuit. 

She worked at the Department of 
Justice: Special assistant to the Attor-
ney General; Deputy Assistant Attor-
ney General; Deputy Solicitor General. 

She was 28 years old when she was 
asked to work on the Bob Jones case. I 
think it is slanderous to say that Re-
publicans support Bob Jones Univer-
sity’s attitudes about race. Give me a 
break. Nobody on this side does, and 
neither did she. The case she worked on 
was a tax issue, and she had an obliga-
tion to work with her senior people in 
the Department. She was very junior 
at the time. And, frankly, they had a 
reasonable argument about a certain 
IRS tax exemption relevant to private 
universities. 

She was a partner in the Los Angeles 
firm of Munger, Tolles & Olson, one of 
the best law firms in the country. She 
is the first female supervising judge of 
the Civil Department of the Los Ange-
les County Superior Court. 

This is a woman of tremendous abili-
ties. They pick one case out of the hun-
dreds or thousands she has heard and 
tried, and then distort that case. It 
drives you nuts around here. 

‘‘Both Democrats and Republicans 
. . . step up to the plate to support 
[Judge] Kuhl.’’ This is Vilma Mar-
tinez—not known for conservative poli-
tics, by the way—who is one of the top 
leaders in the Mexican American Legal 
Defense and Education Foundation, if I 
recall it correctly. In the Daily Journal 
this is what Vilma Martinez had to 
say:

[Judge Kuhl] stepped up to the plate. She 
wrote letters, made phone calls and exhorted 
her fellow Republicans to confirm [Judge] 
Paez and other Clinton nominees. 

Judge Paez was a very controversial 
nominee. I know. I had to work it 
through to even give him a chance. But 
he got a vote up and down. And, unfor-
tunately, some of my colleagues who 
were against him were right. He has be-
come a very activist judge on the 
Ninth Circuit Court of Appeals, just 
stepping right in and becoming a mem-
ber of the leftist majority on that 
court. 

Vilma Martinez, this Hispanic-Amer-
ican leader, says:

[Judge Kuhl’s efforts are] characteristic of 
her sense of fairness and respect for an inde-
pendent judiciary.

She goes on to say:
[M]any of the groups that support Judge 

Paez, ironically, have turned their fire on 
Judge Kuhl, apparently to exact payback 
against Senate Republicans.

If you listen to those arguments, it is 
easy to conclude that. 

Then, in the bottom paragraph, 
Vilma Martinez says this—and Vilma 
Martinez is a Democrat, not a Repub-
lican—she says:

This turnabout is not fair play. It is the 
continuation of a vicious cycle that punishes 
worthy judicial candidates in a misguided ef-
fort to use the judiciary to further narrow 
political ends.

That is the type of stuff we are deal-
ing with around here: distortions, dis-
tortions of the facts, maligning abso-
lutely qualified people. Look at this. 
Carolyn Kuhl has the support of pro-
choice women. Anne Egerton, judge on 
the LA Superior Court:

I understand that some have raised con-
cerns about Judge Kuhl’s commitment to 
gender equality and reproductive rights. I do 
not share those concerns. . . . I have been a 
registered Democrat for thirty years, and I 
have supported—financially and otherwise—
[Senator Feinstein], Senator Boxer, and 
other Democratic legislators and candidates. 
I have no reservations in recommending 
Judge Carolyn Kuhl . . . for appointment to 
the Ninth Circuit Court of Appeals. 

Take Gretchen Nelson, pro-choice 
Democrat, plaintiff’s attorney. On Feb-
ruary 14 she had this to say:

I am opposed to the appointment of any ju-
dicial nominee who is incapable of ruling 

based upon a considered and impartial anal-
ysis of all of the facts and legal issues pre-
sented in any manner. Judge Kuhl is not 
such a nominee and she is well-deserving of 
appointment to the Ninth Circuit.

Let’s quit slandering these people. 
Let’s quit distorting the facts. All be-
cause you think they might be pro-life. 

My gosh, look at the women judges 
who support Judge Kuhl’s confirma-
tion. A bipartisan group of 23 women 
judges at the Los Angeles Superior 
Court, on February 22, said this:

Judge Kuhl approaches her job with re-
spect for the law and not a political agenda. 
Judge Kuhl has been a mentor to new women 
judges. . . . She has helped promote the ca-
reers of women, both Republican and Demo-
crat. . . . As sitting Judges, we more than 
anyone appreciate the importance of an 
independent, fair-minded and principled judi-
ciary. We believe that Carolyn Kuhl rep-
resents the best values of such a judiciary.

Let’s get this out of this totally slan-
derous political debate and start talk-
ing about the real facts. 

Democrats on this Floor have tried 
to confuse the issue, to pretend that 
what they are doing is no different 
than what happened to some of Presi-
dent Clinton’s nominees. But they are 
dead wrong. They are comparing apples 
to oranges. They are different. We did 
not filibuster a single Clinton nominee 
who had majority support. Once on the 
floor, all of them received up or down 
votes. 377 confirmed for Clinton. De-
spite the Democrats, not because of 
them, we have confirmed 168 Bush 
nominees. 

One Senator went so far as to call the 
four filibustered nominees, as of yes-
terday, lemons, if you can believe it, 
when all of them have well qualified 
ratings from the American Bar Asso-
ciation. 

Look at the facts. President Bush has 
had 29 circuit court of appeals nomi-
nees confirmed, but another 12 of them, 
at least, are facing filibusters. I believe 
that number is really higher, about 17. 
It is an amazing, unprecedented series 
of filibusters of appellate nominees, 
what we are going through, and there 
are more to come. 

Let me get the last chart up there. 
The real facts are that since we have 
had the filibuster rule, since the ad-
ministration of Franklin Delano Roo-
sevelt, we have had 2,372 judges con-
firmed and zero filibustered—until 
now. 

Now, it is one thing to filibuster, it is 
another thing to slander these people. I 
have seen so much of that over the last 
2 or 3 years that I am just sick of it. I 
am just sick of it. 

Let’s give these people votes up and 
down. The reason they will not is they 
know there are enough good-thinking 
people in this Senate on both sides who 
would—for all of these six people who 
are being filibustered—confirm them 
on a bipartisan majority. 

So a tyrannical minority—which is 
in so many ways slandering these peo-
ple, these honest, decent, good people—
is preventing votes up and down on ju-
dicial nominees for the first time in 
the history of this country. 
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Mr. President, how much time do I 

have left? 
The PRESIDING OFFICER. The Sen-

ator has 1 minute 15 seconds. 
Mr. HATCH. I yield it to the distin-

guished Senator from Pennsylvania. 
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania. 
Mr. SANTORUM. Mr. President, I 

plead with the Members on the other 
side of the aisle to stop this. I have 
folks on our side of the aisle saying: 
Don’t plead with them. Don’t plead 
with them. Let them do it. Because we 
will have our opportunity someday, 
and we will make sure there is not an-
other liberal judge ever, ever, to get on 
that—no more Richard Paezes, no more 
Ruth Bader Ginsburgs—never, because 
what is good for the goose is good for 
the gander. Let them up the ante. We 
will take all those activist judges they 
send up and we will shoot them down. 

Is that what they want? Anybody 
who gives a political opinion in Amer-
ica no longer will be eligible for the ju-
diciary. We are going to sanitize the ju-
diciary? We are going to send it to 
‘‘Mediocrityville’’? Is that what we 
really want here? 

Because let me assure you, as I live 
and breathe, that is what will happen. 
If we keep this up—it is 4 today; it will 
be 6—in 2 hours it will be 6. The Sen-
ator from Utah said pretty soon it will 
be 12. Why it is only 4? Because you 
just started. You always start with 1. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. SANTORUM. Stop now. You have 
a chance to save this country and this 
judiciary. Stop now.

The PRESIDING OFFICER. The 
Democrat leader is recognized. 

Mr. DASCHLE. Mr. President, as I 
understand it, I have 10 minutes. 

The PRESIDING OFFICER. The Sen-
ator is correct. 

Mr. DASCHLE. I would ask the Pre-
siding Officer if he could notify me 
when I have used all but 3 minutes. 

Mr. President, I find it remarkable 
that our colleagues can continue to 
come to the floor these past 40 hours 
and lament the fact that we have had 
votes on 172 judicial nominees and 4 of 
them have not been confirmed because 
they have not attained cloture. With 
passion and with emotion they scream 
out. Where is the fairness for those 
four nominees, they ask. Where is the 
fairness? 

I find it remarkable that some of the 
very people who lament not getting a 
vote for those 4 nominees were partici-
pants in the effort to deny even a hear-
ing to 63 nominees for the bench during 
the Clinton administration. Don’t talk 
to me about the unfairness of a cloture 
vote on the Senate floor. Don’t talk to 
me about cloture. Don’t talk to me 
until you talk about those 63 who wait-
ed, in some cases 4 years, and never got 
a hearing—or a committee vote. 

Denying consideration of judicial 
nominees is an ongoing practice that 
our Republican colleagues have been 
involved in for as long as they have 

been in the Senate. So this extraor-
dinary outcry, this emotional fervor 
that we hear so often on the other side, 
with their misleading charts, does not 
bear up to the facts. 

You tell those 63 people who have not 
had even a chance for a vote, who 
should have been confirmed, how it is 
right for them now not to have the jobs 
for which they work were nominated—
you tell them about the fairness of 
those four votes. 

We have done all we can to work with 
our colleagues to accommodate all 
nominees. We have now spent 40 hours 
talking about this matter. And we have 
actually spent over 20 days debating ju-
dicial nominations since the Bush ad-
ministration has come to office, 20 
days debating and largely confirming 
the nominees sent to us from the White 
House. 

From the beginning of these last 40 
hours, our message was really very 
simple: We have confirmed 168 of the 
172 nominees to date. We have worked 
with our colleagues on the other side 
to do as much as we can to ensure that 
they get a fair debate and ultimately 
an opportunity to be voted on, whether 
it is a cloture vote or an up-or-down 
vote on this Senate floor—unlike what 
they did on 63 occasions during the 
Clinton administration. 

What we have said over the course of 
these 40 hours, though, is that it is 
very unfortunate that while we are de-
bating these four jobs, we are not de-
bating what the American people care 
most about. We are not debating the 
fact that 3 million people have lost 
their jobs, or what to do about it. We 
are not debating the fact that we are 
not working on the things the Amer-
ican people care most about. 

Several times we spoke about the 
need to pass the highway bill, and our 
Republican colleagues ignored our con-
cerns. Several times we spoke about 
the need to pass the manufacturing 
jobs credit bill; our Republican col-
leagues ignored our concerns. These 
are bills that could truly provide the 
opportunity for the unemployed in this 
country to actually acquire a good job 
and be a little more confident that 
they will have a brighter future. 

Several times we have asked for an 
increase in the minimum wage by 
unanimous consent so those who are 
working would get the pay they de-
serve. 

Republicans objected.
We could have been spending our 

time a lot more effectively, a lot more 
in concert with the expectations of the 
American people, but that has not been 
the case. 

We will continue to work with our 
colleagues, and in those cases where we 
can find agreement, we will continue to 
confirm most of the Bush nominees. 
But that will not be the case this 
morning. 

We are now debating three justices 
who continue to insist on putting their 
own views above the law, to interpret 
law on their own and without regard to 
judicial precedent. 

As a result, virtually every single 
women’s organization and every single 
civil rights organization in the country 
has urged the Senate, pleaded with all 
100 Senators to reject these nomina-
tions. 

I am very grateful for the effort made 
by our Democratic colleagues on the 
Judiciary Committee who have put the 
time and effort they have into ana-
lyzing the record of these nominees and 
have concluded, as I have, that they do 
not warrant confirmation. 

Mr. President, there will come a day, 
once again, when we can find nominees 
for whom there can be agreement. But 
until that happens, until we have the 
confidence that we can look upon them 
with an expectation that they will up-
hold the law, interpret law and not 
write the law, we have no other re-
course but to oppose their nomina-
tions, as we will this morning. 

I yield such time as he may require 
to the distinguished Senator from New 
York. 

The PRESIDING OFFICER. The Sen-
ator from New York. 

Mr. SCHUMER. Thank you. 
Mr. President, I thank my colleague 

from South Dakota for once again 
being our leader in every way. We are 
grateful to him, and I think I speak for 
every Member on this side of the aisle. 

Mr. President, this debate ends as it 
began, with this one immutable fact: 
168 to 4; 168 judges confirmed, 4 re-
jected. 

The other side has spent 39 hours try-
ing to come up with other signs, trying 
to come up with other ways. In reality, 
this debate has actually helped our side 
because this fact stands out above all 
others. 

Are we being obstructionist when we 
approve 168 and reject 4? Everyone but 
the most extreme of Americans say ab-
solutely not. Are we violating what the 
Founding Fathers wanted when they 
talked about advise and consent when 
we merely blocked 4, 2 percent of the 
100 percent of the judges brought up? 
Every seventh grader who studies con-
stitutional law knows that 168 to 4 is 
not obstructionist. 

The bottom line is the other side has 
spent hours on sophistry, successful 
filibusters are wrong, but unsuccessful 
filibusters are OK because they en-
gaged in filibusters on judicial can-
didates in 2000 and 1994 and previously. 
Filibusters of judges are unconstitu-
tional, but filibusters of statutes, of 
laws, of bills are perfectly OK. What 
sophistry. 

The bottom line is that the other 
side comes up first with the result and 
then tries to make the argument back-
ward. I understand why. The small 
hard-right minority has a scorched 
earth policy in America. They have to 
get everything their way and then are 
pushing, pushing, pushing the other 
side. They are saying: Do something. 
But, frankly, because of the wisdom of 
the Founding Fathers, the Senate still 
is the cooling saucer, and there is noth-
ing they can do. 
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This debate has degenerated. To try 

and get this to be 172 to 0, there is 
name-calling: anti-Hispanic, anti-
Black, anti-Catholic. We know what 
low and cheap shots those are. We are 
opposing judges based on their being 
out of the mainstream, judges who 
would make law, not interpret law. I 
don’t like judges far left or far right 
who do that. 

Then last night we got from my good 
friend from Utah, whom I love, he says 
calling for rollcall votes was obstruc-
tionist. That is how absurd and how 
frustrated and how piqued the other 
side has been. Calling for rollcall votes 
on judges is obstructionist? I say to my 
colleagues, we on this side would have 
rather spent the time debating how to 
bring jobs back to America, how to 
bring health care to America, how to 
raise the minimum wage. 

But at the end of the day, this exer-
cise, come up in the mind of a few, has 
ended up benefiting us, and there is one 
solution, I say to my good friend from 
Pennsylvania, who pleads earnestly——

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. SCHUMER. To stop this, and 
that is come talk to us, work with us 
in a bipartisan way, nominate judges 
both sides can support. Don’t say my 
way or the highway and this will stop. 
But that is the only way to stop it. 

Thank you, Mr. President.
The PRESIDING OFFICER. The ma-

jority leader. 
Mr. FRIST. Mr. President, over the 

past 2 days, the Senate has sustained 
what has truly been an extraordinary, 
all-hours debate, a debate on judicial 
confirmations and on the very nature 
of each Senator’s duty and right to 
give advice and consent on the nomina-
tions sent to us by the President of the 
United States, just as the Constitution 
requires. 

We have placed our differences over 
the last 39 hours, to paraphrase Justice 
Brandeis, in the disinfectant sunshine 
of public opinion. This continuous de-
bate has been framed by the bipartisan 
effort on a very simple principle; and 
that is, give us an opportunity for an 
up vote or a down vote, just give us 
that right to vote. 

We have been focused on the Fifth 
Circuit Court nominee, Justice Pris-
cilla Owen of Texas, who has already 
been denied that simple up-or-down 
vote on three previous occasions. It has 
been focused on two new circuit court 
nominees from California, Judge Caro-
lyn Kuhl, nominated to the Ninth Cir-
cuit Court of Appeals, and Janice Rog-
ers Brown nominated to the DC Circuit 
Court of Appeals. 

We also debated the bipartisan pro-
posal cosponsored by Democrat Sen-
ator ZELL MILLER of Georgia to limit 
the use of the filibuster as to all nomi-
nations, a proposal that I believe will 
change the all too rancorous way that 
Washington does business. Indeed, this 
proposal, although more narrow, was 
based on one previously supported by 
Senators KENNEDY, LIEBERMAN, KERRY, 
and other Democrats. 

The minority has suggested again 
and again—we heard it just a few min-
utes ago—that we should not have 
spent this time on this issue of the 
Constitution of the United States of 
America; that we should not have 
spent this time discussing the unfair 
treatment of the President’s nominees. 
They argue that we should not have 
spent this time on these new judicial 
nominees that we will be voting on in 
cloture in just a few minutes. 

We simply don’t believe that the Sen-
ate stewardship, our responsibility, 
that stewardship for the third branch 
of Government is the least of our du-
ties, as is suggested that we should not 
be spending time focused on these 
issues. 

It is almost as if the other side of the 
aisle said these issues are not impor-
tant. On the contrary, the Senate stew-
ardship of the independent judiciary is 
perhaps the Senate’s most important 
task. Why? Because it is our responsi-
bility. It is not the responsibility of 
the House of Representatives. 

George Washington understood this. 
He believed the judiciary was the most 
important of the three branches be-
cause the courts would protect our lib-
erties. But America’s courts do much 
more than that. 

We heard a lot about the economy. 
We heard a lot about jobs. It is our 
independent judiciary that provides the 
anchor for America’s economic 
strength. It is the stability, and it is 
the confidence that our courts provide 
that make the United States of Amer-
ica the safest location, the best loca-
tion for domestic investment, for for-
eign investment, whether in industry 
or commerce, and for the overall econ-
omy. Why? Because the courts protect 
those liberties. That means, what? 
More jobs. It means more prosperity 
for all Americans. 

Our courts guard the rule of law, and 
to the extent they are free of results-
oriented politics and other forms of
corruption, they are the foundation 
stones that have allowed America’s 
history to unfold differently than our 
sister republics to the south. 

In this past year, Americans have 
come to understand the influence of 
the courts over our everyday lives, 
over our daily lives, over our national 
culture in ways that our Founding Fa-
thers would have never imagined. 

Of course, the Democrats’ complaint 
that we are spending too much time on 
these issues is a little bit strained in 
that it is they who are filibustering, 
continuing to debate, denying that op-
portunity to vote yes or no on these 
nominees. The filibuster rule, when not 
abused, is intended to give the minor-
ity more time, to allow more time for 
debate. 

Despite the complaints and the 
charges back and forth, I do give my 
Democratic colleagues real credit for 
collegially joining in this debate over 
the last 39 hours. I am enormously 
proud of my Republican colleagues. I 
believe that both sides should feel a 

certain degree of satisfaction as to how 
this historic debate has been con-
ducted. 

In the past 2 days, we have debated 
three nominees who the American Bar 
Association considers qualified to serve 
on the appellate court but who a Demo-
crat minority considers out of the 
American mainstream. How many 
times have we heard that over the last 
39 hours—‘‘out of the mainstream.’’ 

I can tell you I don’t think the mi-
nority has argued effectively or persua-
sively how Justice Owen, who was 
elected to the Texas Supreme Court by 
83 percent of Texas voters, is out of the 
mainstream. Out of the mainstream, 
Justice Brown. Out of the mainstream 
when she was retained to serve by 76 
percent of California voters? Is that 
out of the mainstream? 

They have certainly not convinced 
any fairminded person how it is that 
Judge Carolyn Kuhl—who has the sup-
port of over 100 California judges and 
labor unions across the political spec-
trum, and yes, even trial lawyers—can-
not serve on that Ninth Circuit, that 
really worrisome Ninth Circuit Court 
that declared the Pledge of Allegiance 
unconstitutional. 

What we have seen, and the reason 
this debate is historic is that it under-
scores and it lets the American people 
know, as well as restates the impor-
tance of the issue, that over the past 
year, the minority has used the fili-
buster to deny a bipartisan majority 
the opportunity to vote up or down, to 
give advice and consent. Let me say 
that again. 

A minority, for the first time in his-
tory—it happened this year—for the 
first time in history, a minority in this 
body is using the filibuster to deny a 
bipartisan majority the opportunity to 
vote yes or no. 

It has come up that while majorities 
have delayed judges in the past 
through the majority’s delegation to 
the Judiciary Committee, votes on 
judges have never before been blocked 
by a minority. Of course, this debate 
has been more than about Senate pro-
cedure. In effect, what we have seen 
over the last year is the minority is, in 
effect, amending the people’s Constitu-
tion without the people’s assent. The 
reason for this is now well know. 

Senate liberals have sought with in-
creasing intensity to politicize not just 
the confirmation process, but the 
courts themselves. In pursuing this 
course, they are threatening the legit-
imacy of America’s courts. That legit-
imacy comes from much more than 
just black robes or a high bench. It 
comes from the people’s belief that 
judges will apply the law or the Con-
stitution without regard to personal 
politics.

Rather than seeking to determine 
the judiciousness of a nominee and 
whether a nominee will be able to rule 
without bias, liberal Democrats are out 
to guarantee that our judges are, in 
fact, biased against some and in favor 
of others. In America, with that result, 
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citizens will have to worry about the 
personal politics of the judge before 
whom they come for justice. I say judi-
ciousness, why? 

Like other Senators this year faced 
with the question of what is required 
by the Constitution’s mandate that the 
Senate give the President advice and 
consent, I have turned for guidance to 
the Founding Fathers and especially to 
the father of the independent judiciary, 
John Adams, to find that correct 
standard by which we give advice and 
consent on a judicial nominee. 

President Adams, the father of our 
independent judiciary, memorialized 
for us what the standards should be for 
confirming our judges. He wrote that 
they should be ‘‘men [and women] of 
experience on the laws, of exemplary 
morals, invincible patience, unruffled 
calmness, and indefatigable application 
who will be appointed for life and sub-
servient to none.’’ 

President Adams understood well 
enough the challenge of being judicious 
despite one’s opinions and even in the 
face of unpopular opinion. Few people 
remember it was John Adams who de-
fended the British soldiers who, on 
March 5, 1770, shot into a crowd on the 
streets of Boston. Our children study 
this episode today as the Boston mas-
sacre. It is a history lesson we can 
learn from in our work and on judicial 
nominations. 

John Adams defended the British sol-
diers before a Boston court with angry 
mobs in the street. 

I will close in a second. I will speak 
on leader time for the next minute. 

I have to wonder, Mr. President, if 
today John Adams would be obstructed 
by filibuster because an out-of-touch 
minority, urged on by special interest 
groups, questions John Adams’ quali-
fications based on his past advocacy 
simply for being a good lawyer defend-
ing a client, however politically un-
popular. 

In a few minutes, the filibustering 
minority will have another oppor-
tunity to stand in the light of the Sen-
ate floor and do the right thing. I say 
to the minority: Give these nominees a 
vote. Vote them up or vote them down, 
but just give them an honest up-or-
down vote.

The PRESIDING OFFICER. The 
Democratic leader. 

Mr. DASCHLE. Mr. President, I will 
use leader time first to engage in a 
brief colloquy with the distinguished 
majority leader with regard to the 
schedule for the remainder of the day. 
I wonder if he can inform us as to what 
his intentions are with regard to sched-
ule. 

Mr. FRIST. Mr. President, I will be 
happy to talk during the votes with the 
leadership on the other side. My intent 
would be to have these three consecu-
tive cloture votes and then after that 
have no other votes today. Before say-
ing that with definitiveness, I would 
like to have a discussion with the mi-
nority leader, if there is other business 
he would like to bring to the floor as 
well. 

We likely will have other business 
following that. Again, I expect no roll-
call votes after these three votes. 

Mr. DASCHLE. I thank the majority 
leader. 

Mr. President, I also note at the end 
of this period of time, we have been 
here now for about 40 hours. It is prob-
ably not accurate to say we have all 
been here for 40 hours. Some of us had 
the luxury of coming and going, but 
there have been a lot of staff on the 
Senate floor, in our cloakrooms, in the 
Sergeant at Arms Office, our Capitol 
Police, all of our clerks—the extraor-
dinary effort that they have made in 
these last 40 hours should be recog-
nized. 

I know I speak for all of our col-
leagues on both sides of the aisle in ex-
pressing our heartfelt gratitude to all 
of them. Once again, they have exceed-
ed our expectations, and we are grate-
ful for their dedication and profes-
sionalism during these difficult days. 

I yield the floor. 
f 

NOMINATION OF PRISCILLA 
RICHMAN OWEN, TO BE UNITED 
STATES CIRCUIT JUDGE FOR 
THE FIFTH CIRCUIT 

CLOTURE MOTION 
The PRESIDING OFFICER. Under 

the previous order, pursuant to rule 
XXII, the Chair lays before the Senate 
the pending cloture motion, which the 
clerk will report. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 
We the undersigned Senators, in accord-

ance with the provisions of rule XXII of the 
Standing Rules of the Senate, do hereby 
move to bring to a close debate on Executive 
Calendar No. 86, the nomination of Priscilla 
Richman Owen, of Texas, to be United States 
Circuit Judge for the Fifth Circuit. 

Bill Frist, Orrin Hatch, Lindsey Graham, 
Mike Crapo, Jeff Sessions, Conrad 
Burns, Larry E. Craig, Saxby 
Chambliss, Mitch McConnell, Jim 
Bunning, Judd Gregg, John Cornyn, 
Jon Kyl, Trent Lott, Mike DeWine, 
Craig Thomas, Kay Bailey Hutchison. 

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum 
call is waived. 

The question is, Is it the sense of the 
Senate that debate on Executive Cal-
endar No. 86, the nomination of Pris-
cilla Richman Owen, of Texas, to be 
United States Circuit Judge for the 
Fifth Circuit, shall be brought to a 
close? The yeas and nays are manda-
tory under the rule. The clerk will call 
the roll.

Mr. REID. I announce that the Sen-
ator from Delaware (Mr. CARPER), the 
Senator from North Carolina (Mr. ED-
WARDS), the Senator from Hawaii (Mr. 
INOUYE), the Senator from Massachu-
setts (Mr. KERRY), and the Senator 
from Florida (Mr. NELSON) are nec-
essarily absent. 

I further announce that, if present 
and voting, the Senator from Delaware 
(Mr. CARPER) and the Senator from 
Massachusetts (Mr. KERRY) would each 
vote ‘‘nay.’’

The PRESIDING OFFICER (Mr. 
CHAFEE). Are there any other Senators 
in the Chamber desiring to vote? 

The yeas and nays resulted—yeas 53, 
nays 42, as follows: 

The result was announced—yeas 53, 
nays 42, as follows: 

[Rollcall Vote No. 450 Ex.] 
YEAS—53 

Alexander 
Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Chambliss 
Cochran 
Coleman 
Collins 
Cornyn 
Craig 
Crapo 
DeWine 

Dole 
Domenici 
Ensign 
Enzi 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Kyl 
Lott 
Lugar 
McCain 
McConnell 

Miller 
Murkowski 
Nelson (NE) 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NAYS—42 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 

Dodd 
Dorgan 
Durbin 
Feingold 
Feinstein 
Graham (FL) 
Harkin 
Hollings 
Jeffords 
Johnson 
Kennedy 
Kohl 
Landrieu 
Lautenberg 

Leahy 
Levin 
Lieberman 
Lincoln 
Mikulski 
Murray 
Pryor 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Stabenow 
Wyden 

NOT VOTING—5 

Carper 
Edwards 

Inouye 
Kerry 

Nelson (FL)

The PRESIDING OFFICER. On this 
vote, the ayes are 53, the nays are 42. 
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the 
affirmative, the motion is not agreed 
to. 

f 

NOMINATION OF CAROLYN B. 
KUHL TO BE UNITED STATES 
CIRCUIT JUDGE FOR THE NINTH 
CIRCUIT 

CLOTURE MOTION 

The PRESIDING OFFICER. Under 
the previous order, the clerk will re-
port the motion to invoke cloture. 

The legislative clerk read as follows: 
CLOTURE MOTION 

We the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the 
Standing Rules of the Senate, do hereby 
move to bring to a close debate on Executive 
Calendar No. 169, the nomination of Carolyn 
B. Kuhl, of California, to be United States 
Circuit Judge for the Ninth Circuit. 

Bill Frist, Orrin G. Hatch, Lindsey 
Graham, Mike Crapo, Jeff Sessions, 
Conrad Burns, Larry E. Craig, Saxby 
Chambliss, Mitch McConnell, Jim 
Bunning, Judd Gregg, John Cornyn, 
Jon Kyl, Trent Lott, Mike DeWine, 
Craig Thomas, Kay Bailey Hutchison.

Mr. LEAHY. Mr. President, I want to 
commend the Senators from California 
for their leadership in connection with 
this matter. 

Today, the Senate is considering the 
nomination of California Judge Caro-
lyn Kuhl to the U.S. Court of Appeals 
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